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l. Introduction

Mark Jamison

On February 10, 2026, the American Enterprise
Institute (AEI) gathered experts to discuss what we
have learned after 30 years of the Telecommunica-
tions Act of 1996. The ’96 act has been the only sig-
nificant amendment to the Communications Act of
1934, and it made fundamental changes to the coun-
try’s communications policies. It opened almost
all markets to competition, some of which had
government-protected monopolies for nearly a cen-
tury. It also provided detailed rules to facilitate this
competition. The ’96 act unwound 40 years of anti-
trust restrictions—originating from a 1956 consent
decree and a 1984 Modification of Final Judgment—
that had been placed on AT&T and its Bell operating
company offspring that had been spun off in 1984.

How did this all work? What approaches to regu-
lation and deregulation worked well and can serve as
patterns for future regulatory decisions? And which
approaches should never be used again?

To explore these and other questions, AEI brought
together Reed Hundt, who was chairman of the Fed-
eral Communications Commission (FCC) when the
’96 act was signed into law; Professor John W. Mayo
of Georgetown University; Ruth Milkman, who served
as Hundt’s legal adviser; Adam Thierer of R Street; and
Robert Quinn of AT&T. Senator Deb Fischer (R-NE)
gave the closing keynote.

This volume contains chapters by Hundt, Fischer,
Mayo, Thierer, and me. The conclusion summarizes

what was said in the event. I am grateful to the
authors, speakers, and AEI staff who made the event
possible.

Two Approaches to Policy

One way to understand the chapters in this vol-
ume is to see them as representing two different
approaches to telecommunications policy. Senator
Fischer emphasizes a clear vision of the outcome she
believes policy should achieve: reliable, high-quality
broadband access for all Americans, including those
in rural and geographically challenging areas. From
this perspective, broadband connectivity is no longer
a luxury but a prerequisite for participation in mod-
ern economic and civic life. Concerned that markets
alone may not deliver this outcome, she emphasizes
targeted government action to fill the gaps.

Hundt’s chapter shares elements of this outcome-
oriented perspective. He emphasizes government’s
role in shaping the direction of technological change
and sharing the benefits widely.

In contrast, the chapters by Mayo, Thierer, and
me emphasize the economic processes that generate
innovation and investment. They focus on allowing
the separate decisions of customers, service providers,
employees, and investors to determine which services
are created and used. In this view, competition and
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entrepreneurial experimentation are discovery mech-
anisms that reveal what technologies, business mod-
els, and services best meet consumer needs.

Reed Hundt: History Rhymes

Hundt argues that the policy experience surround-
ing the ’96 act offers important lessons. He reflects on
how policymakers responded to the telecommunica-
tions and internet revolutions of the 1990s, contend-
ing that government actions during that period helped
replace the old system of regulated monopolies with
a framework that encouraged competition, techno-
logical innovation, and global expansion of Ameri-
can communications firms. Major accomplishments
include the FCC’s use of spectrum auctions to launch
the digital cellular industry, US leadership in opening
global telecommunications markets through interna-
tional negotiations, and the creation of the E-Rate pro-
gram to connect schools and libraries to the internet.

At the same time, Hundt identifies several devel-
opments that he views as cautionary lessons for the
AT era. He argues that policymakers underestimated
the long-term consequences of Section 230 of the
Communications Decency Act, which granted online
platforms immunity from liability for user-generated
content. He believes that this allowed harmful online
behavior to proliferate with insufficient accountabil-
ity. He also suggests that antitrust enforcement failed
to anticipate the scale and influence of emerging tech-
nology platforms and that policymakers did not ade-
quately anticipate the boom-and-bust investment
cycle associated with the dot-com era.

Looking forward, he proposes that the United
States respond to the rise of AI with a similarly ambi-
tious policy framework. There should be a new Arti-
ficial Intelligence Commission—a bipartisan, expert
body modeled in part on the FCC’s role in internet
regulation during the 1990s. Such a commission could
coordinate national policy on issues ranging from
protecting children and privacy to managing work-
force disruption, energy infrastructure for data cen-
ters, and US competition with China. In Hundt’s view,
a proactive national strategy is necessary to ensure

that the benefits of AI are widely shared and that its
risks are responsibly managed.

Mark Jamison: When Regulation
Meets Reality

I argue that the ’96 act’s most lasting successes
occurred where it removed legal barriers to compe-
tition and innovation, while its most problematic
provisions were those that attempted to manage
competition and preserve outdated industry struc-
tures. Before 1996, telecommunications markets had
been shaped by decades of government-sanctioned
monopolies and regulatory boundaries that divided
the industry into distinct categories, such as local ver-
sus long-distance service and computing versus com-
munications. Technological change had eroded these
distinctions, but regulation held them in place.

I conclude that the mixed results of the *96 act pro-
vide important lessons for policymakers confronting
emerging technologies such as artificial intelligence.
The act’s attempts to engineer managed competition,
particularly through detailed requirements for infra-
structure sharing, produced years of litigation and
slowed technological progress. In contrast, the most
dynamic developments in the sector occurred where
regulation receded and firms were free to experiment
with new technologies and business models.

I draw several broader lessons from the results:
Regulatory frameworks built around fixed technologi-
cal categories are unlikely to survive rapid innovation,
competition functions as a discovery process that
policymakers cannot design in advance, and the most
important policy decision is often what government
chooses not to control.

Adam Thierer: Why the Telecom Act Was
Essential yet Failed

Thierer argues that the ’96 act was both necessary and
flawed. It was an important step toward dismantling
the rigid regulatory structure that governed telecom-
munications for decades, but it ultimately fell short of
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delivering the reforms many hoped for. The ’96 act was
marked by significant ambiguities and internal con-
tradictions that left major questions unresolved and
allowed regulators—particularly the FCC—to retain
substantial discretion in shaping the industry’s future.

Despite these shortcomings, there were important
successes where policymakers exercised restraint. By
concentrating most of the statute’s regulatory mecha-
nisms on legacy industries such as wireline telephony
and cable television, the law effectively left emerging
digital sectors—including the internet and related
online services—relatively free from heavy regula-
tion. This regulatory restraint, combined with pro-
visions such as Section 230 of the Communications
Decency Act and federal preemption of certain state
and local barriers to entry, helped create an environ-
ment in which new technologies and business mod-
els could develop rapidly. In Thierer’s view, economic
freedom enabled the growth of internet-based ser-
vices, e-commerce, and mobile communications.

Yet the ’96 act failed to eliminate the complex
legacy regulatory silos. This allowed the FCC to
micromanage industry structure through detailed
rules on network sharing and pricing. The result
was a prolonged period of regulatory disputes, liti-
gation, and policy uncertainty that slowed the tran-
sition to fully competitive markets. Policymakers
should revisit the unfinished business of telecom-
munications reform by reducing outdated regula-
tory mandates, reconsidering the scope of the FCC’s
authority, and ensuring that future technologies—
including artificial intelligence—are not subjected to
the same type of regulatory expansion that character-
ized communications policy.

John W. Mayo: Reflections at 30 Years

Mayo examines the forces that led to the passage
of the 96 act and assesses its economic legacy. He
argues that major policy change tends to occur when
an industry’s underlying equilibrium—among tech-
nology, competitors, and regulators—breaks down.
Such a disequilibrium emerged following the 1984
breakup of AT&T. The divestiture unleashed new

long-distance competitors using new technologies,
while AT&T and the Bell operating companies found
themselves constrained by regulatory boundaries
that limited their ability to compete. Regulators faced
an increasingly fragmented and outdated regulatory
structure. These pressures coincided with a broader
political climate favorable to deregulation and com-
petition, creating the conditions for Congress to act.
Assessing the ’96 act’s economic effects is chal-
lenging because the legislation coincided with rapid
technological change, including the rise of the inter-
net and mobile communications. That said, sev-
eral broad indicators point to substantial gains for
consumers and the broader economy. Prices for
communications services have declined signifi-
cantly, while the range and quality of services have
expanded dramatically. Usage has surged, and the
industry has attracted extraordinary levels of private
investment—more than $2 trillion since the act’s
passage—to support new infrastructure and inno-
vation. While the ’96 act helped establish a com-
petitive and investment-friendly environment that
generated substantial benefits, policymakers must
remain attentive to preserving the conditions that
allow innovation and competition to continue.

Deb Fischer: Broadband Policy Agenda

Senator Fischer outlines a policy agenda focused
on closing the digital divide. She emphasizes that
dependable internet connectivity has become essen-
tial for modern life, as it underpins education, tele-
health, small-business development, and precision
agriculture. Because many rural and geographically
challenging areas lack the population density needed
to attract private investment, she argues that federal
policy must play an active role in ensuring that rural
communities are not left behind.

A central element of Senator Fischer’s approach
is modernizing the Universal Service Fund (USF),
the long-standing federal program that provides
financial support for high-cost and underserved geo-
graphic areas. She is co-leading a bipartisan, bicam-
eral working group examining how the USF should
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be updated, focusing on ensuring the program is sus-
tainable, legally durable, and effectively targeted.
This includes reassessing key components of the
USF, such as programs targeting rural communi-
ties, schools and libraries, healthcare providers, and
low-income households.

She also emphasizes the importance of effective
implementation of the Broadband Equity, Access, and
Deployment (BEAD) program established by Con-
gress in 2021. While she supports the significant fed-
eral investment, she stresses that states must retain
flexibility in determining how funds are used. In her
view, broadband policy should not impose a single
technological solution from Washington but instead
allow states to deploy a range of technologies suited
to their geographic and economic conditions.

Where the Chapters Differ and Converge

While the authors broadly agree on the importance
of the ’96 act and the subsequent transformative
changes, they differ in how they evaluate govern-
ment’s role in shaping those outcomes. One point of
disagreement concerns the FCC’s efforts to manage
competition in the years immediately following the
’96 act. Hundt views the agency’s interconnection
requirements, pricing rules, and limits on incumbent
firms as necessary steps to ensure competition. By
contrast, Thierer and I argue that these efforts repre-
sented the least successful elements of the 96 act. In
our view, policies such as mandatory network unbun-
dling and complex pricing formulas produced exten-
sive litigation and regulatory complexity while doing
little to encourage competition or innovation.

The authors also diverge in their views about how
the lessons of the telecommunications transition
should inform policy for emerging technologies such

as artificial intelligence. Hundt sees the 1990s regu-
latory experience as evidence that proactive govern-
ment leadership can guide technological revolutions
in beneficial directions. Thierer and I reach the oppo-
site conclusion, warning that attempts to design mar-
ket outcomes through regulatory planning fail in
fast-moving environments.

Yet the authors share several important points of
agreement. First, all agree that the pre-1996 regula-
tory regime had become outdated and unsustainable.
Rapid technological change and growing competitive
pressures had rendered the system increasingly dys-
functional and, as Mayo said, a fragmented disequi-
librium. The legacy system had become economically
fragile and legally complex.

The authors also agree that the rapid pace of
technological change quickly outstripped many of the
regulatory categories embedded in the ’96 act. The law
was written around distinctions such as local ver-
sus long-distance service and telecommunications
versus information services that were rapidly over-
taken by the rise of the internet, wireless networks,
and broadband technologies. The technological con-
vergence erased the boundaries that regulation had
attempted to maintain.

Finally, the authors broadly agree that the most
successful elements of the post-1996 communica-
tions landscape arose where policy allowed mar-
kets to operate and technological experimentation
to flourish. Although they differ in their interpreta-
tions of specific provisions, each author recognizes
that the shift away from monopoly regulation toward
greater competition coincided with dramatic eco-
nomic and technological progress, and the United
States emerged as a global leader in digital technolo-
gies, supported by an ecosystem in which firms were
able to experiment, invest, and scale new services in
response to consumer demand.



Il. Learning from the
Telecommunications Act of
1996: Multiple Viewpoints from
Different Vantage Points

Mark Jamison

Thirty years later, there is still much to learn from
our experiences with the Telecommunications Act of
1996. That was the focus of an American Enterprise
Institute event on February 10, 2026, which featured
former Federal Communications Commission (FCC)
Chairman Reed Hundt, who led the agency during
its initial stages of implementing the act; a panel of
experts providing multiple viewpoints regarding les-
sons from the act; and Senator Deb Fischer (R-NE)
describing a way forward.!

To set the stage for the event, Hundt released a
paper outlining similarities between the problems of
telecommunications in 1996 and Al today.> In it he
supplies an inside-the-state perspective on how gov-
ernment strategy, institutions, and political coalitions
operated under the act and what he sees as the bene-
fits derived from it.

I also released a paper for the event. My paper
came out second, but I specifically avoided reviewing
Hundt’s paper as I did not want to simply comment
on his thoughts. My view is an outside-the-structure
perspective: I joined academia shortly after the
passage of the ’96 act and from that vantage point

observed the importance of deregulation and
customer-driven markets.

Despite our different vantage points, our papers
have much in common. We share a core diagno-
sis that the act was written for industries that were
already dissolving: The law created detailed regula-
tions requiring local telephone companies to help
telephony and video rivals just as digitization was col-
lapsing the boundaries among computing, commu-
nications, and content. My lesson for lawmakers is
that regulating existing business categories is largely
counterproductive when technology change is erasing
legacy classifications.

On a related note, Hundt and I both observe that
the act’s most consequential outcomes were not
those that policymakers tried hardest to engineer.
The “grand bargain”—reciprocal entry of Bell com-
panies and long-distance companies into each other’s
markets—did not work out as planned. Long distance
existed as a market only because of legacy regulations.
Once these regulations were demolished, companies
converged and transformed into integrated wireless
and broadband companies providing diverse services.
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My lesson for lawmakers is that competition is a dis-
covery process, not a design exercise.

We both emphasize the central role of technol-
ogy convergence in shaping the aftermath of the act.
But while Hundt sees this convergence as a strate-
gic opportunity seized by the government, I view it
as an external force, pressing with increased inten-
sity against outdated regulations before sweeping
them away.

The importance of institutions is a common theme
between us, but we find different lessons. Hundt rightly
highlights the quality work of his FCC staff, while I
emphasize the problems courts, consent decrees, and
state and federal regulation created before the act.
Consequently, we reach different conclusions: Hundt
believes that the country needs a new regulatory com-
mission for AI, while I hold that such an agency would
trigger déja vu—an agency writing rules that can-
not help but freeze in time what would otherwise be
fast-changing industries.

Hundt and I have different takes on the value of
how the industries have changed. He sees the govern-
ment as a critical player in technology choices, and

Notes

he sees market consolidation—primarily as it mani-
fests in social media and attention markets—as prob-
lematic, requiring renewed regulatory investment.
My view is different: Absent unmerited favors, such
as government protections, businesses growing to
unprecedented scales is a consequence of customer
choice, which should not be hindered by someone
else’s regulatory preferences.

Hundt also emphasizes a theme I do not address—
the distributional effects of universal access subsidies
and programs like E-Rate. He sees these as integral
to the legitimacy and positive legacy of regulation.
I, instead, emphasize benefits found in customers
rather than regulators choosing which innovations
and providers will succeed, holding to the view that
the business of business is to serve customers.

Three decades on, the effects of the Telecommuni-
cations Act offer durable lessons in humility. The law
mattered most not where it tried to engineer mar-
kets but where it stepped aside and allowed technol-
ogies, investments, and consumer choice to reorder
and re-create communications industries in unantici-
pated ways. Innovation is always a surprise.

1. American Enterprise Institute, “30 Years of the Telecommunications Act: What Did We Learn?,” February 10, 2026, https://

www.aei.org/events/30-years-of-the-telecommunications-act-what-did-we-learn/.

2. Reed Hundt, History Rhymes: 1996 Telecommunications Act and Artificial Intelligence, 2025, https://www.aei.org/wp-content/

uploads/2026/01/260210-Hundt-History-Rhymes.pdf.
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lll. History Rhymes: The 1996
Telecommunications Act and
Artificial Intelligence

Reed Hundt

In 1990, the only cell phone you could buy was a big
analog device that cost up to $3,000. Adjusting for
inflation, that’s $6,000 in today’s money. If you take
that money to an Apple store, you can buy all the fol-
lowing: a MacBook Air, an iPhone 17, an iPad Air, an
Apple Watch, and AirPods. You would have about
$3,000 (minus tax) left over.!

This consumer cornucopia is reflected in the
comparison of the most valuable public companies
in the 1990s and now (Table 1). The top seven firms
now all come from the communications technol-
ogy revolution jump-started in the 1990s. Their val-
ues are staggering because they sell highly desired
goods and services that reach deep into American
society and broadly around the planet. They shape
humans’ perception of reality and affect the nature
of consciousness.

Of course, the American government did not
invent the products sold by these firms or finance
the businesses. But three decades ago, it did choose
a strategy aimed at enabling innovators and investors
to produce these outcomes.

The legislative cornerstone of that strategy was
the Telecommunications Act of 1996, passed by Con-
gress on February 1 and signed digitally by President

Bill Clinton on February 8,1996, in the Library of Con-
gress. The White House selected a venue and method
intended to depict what was happening.

Through the Telecommunications Act, the United
States adopted a rule of law for communications tech-
nologies that moved from the tightly regulated ana-
log world of Bell companies and network-dominated
broadcast TV and radio to a largely deregulated digital
platform that fused computing and communications.
The tactics included legislation, regulation, antitrust
policy, multilateral agreements, and a record-breaking
investment in every classroom and library in the
United States.

This chapter describes how the national govern-
ment’s strategy three decades ago led to today’s global
information environment. This history shows that
government actors can use their power to do more
good than harm. They can win and deserve the trust
of the people they are sworn to serve.

I also explain why the lessons of the grand strategy
adopted for digital communications three decades
ago suggest it is time to create an Artificial Intelli-
gence Commission. This commission should report
to Congress and the executive branch, work with
state governments, and transparently engage with
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Table 1. Most Valuable Companies, 1990 and January 2026

m 1990 Top Companies January 2026 Top Companies January 2026 Market Cap

Nvidia $4.51 Trillion

2 Exxon Alphabet (Google) $3.94 Trillion
3 General Electric Apple $3.84 Trillion
4 Philip Morris Microsoft $3.55 Trillion
5 Royal Dutch/Shell Amazon $2.63 Trillion
6 Bristol-Myers Squibb Meta Platforms $1.63 Trillion
7 Merck & Co. Broadcom $1.58 Trillion
8 Walmart Tesla $1.45 Trillion
9 AT&T Berkshire Hathaway $1.08 Trillion
10 Coca-Cola Eli Lilly $972.82 Billion

Source: Marcus Lu, “How the Top S&P 500 Companies Have Changed over Time,” Visual Capitalist, October 3, 2024, https://www.

visualcapitalist.com/how-the-top-sp-500-companies-have-changed-over-time; and Cherry Gupta,

“Top 10 Most Valuable Global

Companies of 2026: Nvidia Leads the List as Alphabet Overtakes Apple to Reclaim Second Spot,” The Indian Express, January 15,
2026, https://indianexpress.com/article/trending/top-10-listing/top-10-valuable-global-companies-2026-nvidia-alphabet-apple-

leads-10463535/.

the nonprofit and for-profit sectors, where massive
talent is already dedicated to pushing artificial intel-
ligence’s capability to the limit. This amazing techno-
logical breakthrough plainly has immense potential to
benefit the United States and humanity, but it could
create significant disruption—or worse.

The American people deserve public servants
committed to crafting the national government strat-
egy for making the best and avoiding the worst of
the effects of this new revolution. The Al revolution
may exceed the significance of the communications
technology revolution. It may vastly exceed it. But as
this chapter shows, the public will be well served if
an agency dedicated to AI does its job as well as the
government did in addressing that wave of change
30 years ago.>

Everyone and Everything All at Once

The 1996 Telecommunications Act was part of a
triptych of statutes that empowered the Federal

Communications Commission (FCC) to reverse the
government’s stance toward the critical telecom-
munications sector: the 1996 act; the Omnibus Bud-
get Reconciliation Act of 1993, which authorized the
FCC to create the digital cellular industry; and the
Cable Television Consumer Protection and Compe-
tition Act of 1992 (known as the Cable Act), which
created the incentives for satellites to deliver con-
tent and cable companies to take early steps toward
becoming broadband providers. Underlying all three
laws was the singular premise of reversing the 1934
Communications Act’s commitment to regulating
monopolies. Replacing that was the new paradigm:
competition, innovation, the merging of computing
and communications through digitization, the birth
and death of firms, and consumer benefits distrib-
uted to everyone not only in the United States but
everywhere in the world.

The ideas animating the new strategy had been
under development since the 1980s. In that decade,
Democrats, routed electorally and demoralized by
Ronald Reagan’s brand of conservatism, began to
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discuss how to fuse private-sector dynamism with
government strategy, as Japan had compellingly
demonstrated. As “Atari Democrats,” both Governor
Clinton and Representative (then-Senator) Al Gore
were thought leaders in reconceiving the purpose
of government.

By President Clinton and Vice President Gore’s
inauguration, the Cold War was over, the Soviet
Union had collapsed, the bipolar world had turned
into globe-circling opportunity, the personal com-
puter was more important than the mainframe, and
software was becoming a new common language.
The new administration was sure that technology
and capital markets drove history. The Clinton-Gore
strategy was for government to enable nongovern-
ment forces—research and investment, especially
relating to computing—to increase economic growth
while assuring that the benefits of growth were shared
by everyone in the country and the world.

In 1992, the FCC was not regarded as either a hot
place to work or the seedbed of economic growth. The
agency occasionally emerged into public view when
its chairs commented about broadcast television, the
common national medium: In 1961, Chairman New-
ton Minow called TV “a vast wasteland,”3 for which
he was honored by having the boat on Gilligan’s Island
named for him.4 TV is “a toaster with pictures,” said
Chairman Mark Fowler in 1981,5 which won him plau-
dits from libertarian think tanks, although the 63 mil-
lion people who watched The Cosby Show (number
one at that time) probably disagreed.® A chair could
also get attention by fining Howard Stern for indecent
language (one of the items on the desk when I arrived
as chair in 1993).7

Otherwise, it implemented technical, arguably bor-
ing regulations relating to the interaction of monop-
olized landline telephony with the long-distance
oligopoly of AT&T, MCI, and Sprint. The agency
was of limited importance in business, finance,
and politics.8

That changed dramatically from 1993 to 1997.

During the 1992-93 presidential transition, Gore
asked Clinton to give him the power of the pen in
two areas: communications and the environment.
The president-elect agreed. Clinton and his wife

were focusing on fixing the budget deficit and pro-
viding affordable health insurance to everyone. The
latter move would bolster the former by lowering
the national government’s healthcare expenditures.
These two heavy lifts with a Democratic but divided
Congress would take all the political savvy the Clin-
tons could muster (not a small amount, but note that
Bill Clinton had not won a majority of the national
popular vote and, almost immediately upon election,
suffered many assaults by national media).

Gore, despite his subordinate role, was given sub-
stantial liberty to shape strategy in his two chosen
areas. The pillars of the Gore strategy were

e Competition among private firms to increase
investment, even if that meant building redun-
dant networks;

e Government support of new industries gener-
ally, but not specific companies in these multi-
actor industries;

e Specific steps to share economic growth with
every income class, education level, and geo-
graphical area in the country;

e Demand creation for a skilled workforce, moti-
vating people to go to college, study science, and
get smarter; and

e Inclusion of everyone in the social benefits of
access to information.

The strategy was also international. American
firms would show the world how digital technology
changed operations, created efficiency, and spawned
new firms. The American government’s laws and
regulations would be copied in every country. The
world would be wrapped in intelligence and the
common pursuit of sustainable growth. (Gore also
had the environmental portfolio for this reason.)
Democracy would flourish even in the ashes of the
“evil empire” and even in China, which had only just
rejected Maoism.

The United States government could not order
all this change. We were not going to pay for these
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developments or pick particular firms to be winners.
Instead, we would change the rule of law to align tech-
nological innovation and investment with the goal of
increasing all Americans’ standard of living. That was
the plan—some would describe it as “neoliberalism.”
The term now draws opprobrium from the left and
right. To paraphrase Franklin Roosevelt’s defense of
the Tennessee Valley Authority, it does not matter
what you call it; it worked.

The impulse to make money and the desire to
invent are powerful forces. They can be directed
toward, to put the matter starkly, good or evil. A
society creating wealth through change can have
rising inequality or greater equality, hostility of the
have-nots toward the haves or a sense of solidarity in
a great collective enterprise, disunion or union. We
believed that a good strategy and a well-designed rule
of law, including regulation and some public spend-
ing, would cause investment and invention to pro-
duce great results for the United States and the world.

For the greater part of the past three decades, most
of what resulted was beneficial. Now a new era of
change has begun.

Government Should Aim to Win the Trust
of the People

Most Americans do not trust the government. They
do not like either of the two major political parties.
They do not believe government provides what they
want. No nation is likely to thrive if the national cul-
ture rejects and resents the efforts of elected and
appointed public officials.

The Clinton-Gore administration confronted the
same problem in the 1990s. After the oil shocks and
economic disruption of the 1970s, the American peo-
ple had lost faith in institutions. Our plan was meant
to change attitudes toward government for the better
in part by making explicit the pact between govern-
ment and the private sector to do well and do good at
the same time—putting the matter too simply but not
incorrectly. The strategy worked, as Figure 1 shows.
A quarter century of declining trust in institutions
was reversed.

Starting with the response to the economic down-
turn of 2000-01 and running through the ill-fated
invasion of Iraq, through the financial crisis of Sep-
tember 2008, and into the present, that trust has
again eroded. If the current national government
strategy is rebuilding it, the effect may be confined to
the administration’s political base. This is not a good
harbinger for the survival of the American experi-
ment. Addressing Al is critical to rebuilding trust in
American government.

Our communications technology revolution and
AT were and are both global in dimension. In the
1990s, the American government and business sector
faced a world of opportunity. The Cold War was over.
Communism had lost. The Soviet Union had col-
lapsed, and all the countries in the Soviet bloc were
available for investment. China, too, had rejected Mao
and was ready for capitalism, if not democracy. Our
strategy necessarily aimed at persuading the whole
world to adopt our new rule of law for communica-
tions technology. Success globally for American busi-
nesses would then follow.

China is not the same country anymore, of course.
It has created its own distinctive internet economy.
It is building its own AI sector. But leaving global AT
opportunity for Chinese firms does not seem to be
the best way for the American Al firms to succeed.
The AI strategy for government now, just as in the
1990s, should be global.

The American people must support a government
strategy for it to succeed. Public opinion is every-
thing. This was true for us in the 1990s and is true for
AT now. These questions were the same for us then as
they are for government now:

o Will technological innovation make everyone in
the United States better off or only some better
off and a few much, much richer?

e Will the innovation lead to better and more jobs
or worse and less work for most people?

e Will there be any reason to go to college and
learn new things if the new jobs and new skills
are not being taught in higher education?
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Figure 1. Historic Levels of Public Trust in Government
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e What outputs will grow in scale and scope, and to renewable power). It can be, too, recovering the

are they intrinsically good for humanity? economy after the economic bust that follows the

technology-driven boom. Regardless of the purpose,

Now, more than was the case in the 1990s, there technological innovation often leads to the creation of

is the ultimate question: Will this technology replace one or more agencies to put the government response
us? To some degree, all technologies have reduced into effect through regulations.

humans’ role in changing the world. Will this one take The United States’ railroad expansion busted in

humans out of the equation? the Panic of 1873. The continent-spanning railroads

are still used today, but the economic collapse led to
populism, the Great Railroad Strike of 1877, and

The People Need Government to decades of worker unrest. It contributed to the
Help Make the Best of Technological national government’s surrender to the Southern
Revolutions white insistence on ending Reconstruction. And on

the regulatory front, in 1887 the Interstate Commerce
Every major technological shift raises the issues of Commission was formed.

trust in government, global impact, and the people’s Radio and electrification of households drove the
well-being. Eventually government responds with boom of the roaring twenties. The darling of the stock
legislation and regulation to address these topics. market, the Radio Corporation of America (RCA),

The goal of government action may be to share went from $1.50 a share in 1921 to $549 in 1929. It lost
benefits among those who appear left out (dem- 97 percent of its value by 1932 and did not recover
onstrated in the idea of requiring telephone compa- completely for three decades. Now you have to be

nies to offer service “universally,” which means to very old to have heard of it.
every household). Or it may be to alter the direction The bust created a decade of depression, enabled
of change (e.g., through support for or opposition fascism to take over democracies, and led to the
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Second World War—and the creation of the FCC to
make sure that at least the national telephone com-
pany, AT&T, would not fly high then crash like RCA.
The FCC of course was only one of many agencies
created in response to the Great Depression.

The year after the atomic bombs were dropped on
Japan, the United States formed the Atomic Energy
Commission (AEC). Partly in response to the Arab
states exercising more control over oil supply and
price, the Energy Reorganization Act of 1974 replaced
the AEC with the Nuclear Regulatory Commission.
That agency did not prevent the 1979 Three Mile
Island accident or the bankruptcy of the venera-
ble Westinghouse Electric Company because of cost
overruns on nuclear power plants. Nevertheless, the
AEC’s mixed track record does not alter that this
technological revolution also caused an expert agency
to be created.

Currently, the national government strategy for
artificial intelligence is to consider banning state reg-
ulation. What is needed is an Artificial Intelligence
Commission. The public deserves an institution ded-
icated to serving the public interest as this new tech-
nological revolution changes the world yet again.

In the 1990s, as the communications technology
revolution was taking shape, the FCC was available for
the same mission. It had to change operationally and
be given new authorities, but it did its job. No such
governmental institution appears available to address
Al Indeed, at present, the government’s recent down-
sizing has left it less prepared to assemble and recruit
the talent it needs for a number of purposes.

To address the question of what an Artificial Intel-
ligence Commission might be charged to do, let us
go back three decades to review the role the national
government and its expert agency, the FCC, played in
the communications technology revolution.

Abraham Lincoln said, “The legitimate object of
government, is to do for a community of people, what-
ever they need to have done, but can not do, at all, or
can not, so well do, for themselves—in their separate,
and individual capacities.”® (Emphasis in original.)
Faced with the intimidating complexities and myste-
rious capabilities of Al, nearly everyone would admit
to being baffled and buffaloed. Surely government
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needs to “do for a community of people, whatever
they need to have done” about this technology revo-
lution. That was the role assumed by government in
the salad days of the communications revolution.

1993: Strategy Formation and
Legislative Authority

In 1993, Gore convened a working group weekly or
every other week to develop the administration’s
technology strategy. I was awaiting confirmation as
FCC chair (which did not occur until November)
and was a working group member, along with future
Nobel Prize winner Joseph Stiglitz, antitrust division
head Anne Bingaman, and Gore staffer Greg Simon.
The vice president selected the themes and explained
his strategic goals. The group debated the objectives
and tactics.

The overriding theme was that one network would
be built for everyone in the United States—and then
the world. Everyone would be connected to everyone
at very low cost. All information—everything human-
ity had ever learned—would be put in digital form and
shared on this network. After much discussion, the
vice president decided this “information superhigh-
way” would be the internet.'°

In August 1993, the Clinton budget was adopted
with the tiebreaking Senate vote cast by Vice Pres-
ident Gore. That Omnibus Budget Reconciliation
Act instructed the FCC to create the digital cellular
industry—from scratch. The agency was to decide
who got spectrum licenses—authorizations to use
electromagnetic frequencies that could be manipu-
lated to carry the ones and zeros of code at approxi-
mately the speed of light just like radio and broadcast
TV did for the analog signals, soon to be relegated to
the past.! More than that, the agency could decide
everything relating to that spectrum’s use. This was
not specified in the legislation, but it was authorized
by the now-ancient 1934 Communications Act and
implied in the budget law.

Also in 1993, researchers at the University of Illi-
nois Urbana-Champaign released software (called a
browser) that enabled anyone to create a picture on
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a computer that could be sent to anyone anywhere
in the world who was electronically connected to
that computer. And the browser enabled the person
at the keyboard to look at any other computer’s pic-
ture. The information had to be sent digitally, but
the CERN laboratory in Switzerland had a resident
genius named Tim Berners-Lee. He invented soft-
ware that enabled these connected computers to
share information, and, embracing the one-world
vision that was the Clinton-Gore strategic goal, he
gave it away for free.

Free software to connect all desktops. All that
remained to be provided was a way for the connec-
tions to be made. It would be the internet. That
became the “information highway.” But the FCC
had to make the connections possible, for as many
as economically possible and as fast as possible.
This world-changing technological revolution was
to leave no one behind or unconnected in the great
transformation.

Beyond that, the rest of the planet was to be
wrapped by this new network called the internet.
Then as a global community, we could solve climate
change and every other problem humanity faces.

In 1993 the FCC, still under old management, had
applied the 1992 Cable Act in a way that raised all
cable prices. The agency’s objective in the do-over
rulemaking was to lower the prices the local cable
monopolies charged for the same bundle of chan-
nels. (These are the tiered services now disappear-
ing as consumers instead pay for streaming apps.)
We wanted to create competition for the cable com-
panies while giving them an incentive to add more
channels. This was a daunting task, appropriately
delegated to an agency that was beefing up its eco-
nomic muscles by adding first-rate economists from
the University of California, Berkeley, (Michael
Katz) and Stanford University (Greg Rosston) and
promoting talent from within to prominent roles in
shaping the rulemaking.

Finally, in 1993, Congress, led by Ed Markey, John
Dingell, and Rick Boucher in the House and Senators
Jay Rockefeller and Fritz Hollings, began writing what
became the 1996 Telecommunications Act. President
Reagan’s brilliant, fearless antitrust division head,
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Bill Baxter, had broken up the AT&T phone monopoly
in 1983—the biggest restructuring of a major company
by federal mandate since the breakup of Standard Oil.
And so far it is the last of its kind, as subsequent gov-
ernments have rarely tried and never managed to cur-
tail the expansion of the social media giants or even
divide Intel between foundry and design. Lina Khan
tried during her tenure at the helm of the Federal
Trade Commission, but both the judicial process and
the lack of time stymied her.

From the moment Baxter divided telephony
between landline monopolies offering local voice
service (the seven “Baby Bells”) and the three long-
distance firms (AT&T, MCI, and Sprint), the Bells
wanted to offer long distance. The states were reg-
ulating the Bells’ prices at low rates of return. Long
distance was more lucrative, and they could offer it
easily with their tangible connection to businesses
and residences.

The Bells wanted Congress to eliminate the con-
sent decree (the Modification of Final Judgment)
that had Judge Harold Greene of the District of
Columbia deciding all the new businesses they could
or could not enter from their monopoly position.
AT&T did not believe it could count on the court
order to protect its business forever, and with a
pro-competition administration and a Congress in
which it had some influence (as probably the most
well-known and one of the most valuable compa-
nies in the nation), it was time to make a deal. Con-
gress would let the long-distance companies acquire
services, if not assets, from the Bells that would
enable them to offer local telephone service. The
Bells would have the Modification of Final Judgment
canceled and could enter any business they wanted,
including long distance.

This market share swap, each into the other’s mar-
ket, was perhaps more poetic than practical, but it did
seem the essence of the new competition paradigm.
The FCC would enable the switcheroo by rulemak-
ing that gave each industry a fair chance to take the
other’s business.

Internationally, the administration’s strategy was
to open closed markets in every country, especially
China. At that time, China’s trade surplus was small,
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Figure 2. Manufactured Goods Surpluses, 1964-2024
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focused in low-value goods, and, as Figure 2 shows,
not as large as either Germany’s or Japan’s. Our goal
was to open China to high-value manufactured goods
and services. Indeed, iPhone sales in China in the
next century ultimately reflected that plan’s success,
although by then the terms of trade had changed.

Trade Representative Mickey Kantor and Deputy
Trade Representative Charlene Barshefsky engaged
in vigorous efforts to open Japan. The North Ameri-
can Free Trade Agreement had been signed in Decem-
ber 1992. It took effect on January 1, 1994. The new
agenda for the global economy was described in the
Marrakesh Agreement of April 1994, which estab-
lished the World Trade Organization, effective at the
beginning of 199s.

For the communications and technology agenda,
the plan was for the United States to show the benefits
from the new technologies and the new competition
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paradigm. Other countries would imitate by learn-
ing from our successes. They also would be bound by
treaty to do so. This in turn meant that if our efforts
led to American firms old and new creating new dig-
ital services delivered at low cost over any distance,
these firms could become global, huge, and dominant
in every geographical market.

1994: Wireless, Internet, and
International Agendas

By January 1994, we at the FCC had listened enough
to experts of all kinds, in business and academe, that
we were firmly convinced of certain precepts.
Nicholas Negroponte of the Massachusetts Insti-
tute of Technology was correct to say that everything
now carried on a wire should be wireless and all the
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video delivered wirelessly should be on a wire.!> In
other words, voice calls should be wireless; television
content should be on fiber-optic or coaxial cables.
We agreed.

In 1991, John Malone, the king of cable, gave a
speech at Yale, his alma mater, in which he said that
three technologies would come together and change
the world.’3 They were digitization of information
(from waves emulating signals to waves carrying
bits), fiber optics carrying that digitized information
by and nearly at the speed of light (eliminating dis-
tance as a constraint on the transfer of information),
and the microprocessor (enabling the decoding of the
digitized information at any destination, including
a cable box or a computer on a desk). He then said,
eureka, we can have 500 channels delivered by cable,
with the channels digitized, carried by fiber optics
across the country, and downloaded into cable boxes
in every house.

Malone had everything except the idea. The wire—
or pipe, cable, or conduit, all synonyms—would be
for the internet. That’s what by the beginning of the
next century would be called broadband. And wire-
less would continually increase its capability to carry
more data at a lower price per bit.'4 That would lead
13 years later to the introduction of the iPhone, where
the 7 stood for “internet.”s

All we needed to believe at the FCC we did believe
by January 1994. Step one: Enable the internet to be
the information superhighway. Step two: Enable digi-
tal cellular to go from zero customers to becoming as
globally ubiquitous as Coca-Cola. Both required elec-
tricity, one for the cell towers and recharging their
batteries and the other for the coolers. But Coke was
already everywhere humans lived, and we wanted dig-
ital cellular to get just the same reach and be even
more desired.

Our goal was to have the United States lead the
world in digital cellular adoption. That meant we
would allocate the spectrum first, design a market
structure that drove build-out quickly, and threaten
the market position of landline telephony. Other
countries did not understand the strategy until we
had leaped ahead of them, and many were reluctant
to undercut the economics of their national landline
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phone companies. Eventually, mobile was unstoppa-
ble, but we succeeded in causing the United States to
lead the world in adoption. (See Figure 3.)

To pursue our agenda, we reorganized the agency,
creating the Cable Bureau, the Wireless Telecommu-
nications Bureau, and the International Bureau. We
formed a task force for spectrum auctions, finding
economists expert in the abstruse theory that won
John Nash the Nobel Memorial Prize in Economic
Sciences in 1994. (Russell Crowe played him in the
movie A Beautiful Mind, in which the FCC’s auctions
got a mention. This, our economists said, was better
than being in Gilligan’s Island.)

We began hiring directly from Harvard Business
School (with the help of popular professor Rich-
ard Tedlow) and other elite institutions. And we
offered buyouts to many senior people while pro-
moting others who had not been given responsibili-
ties commensurate with their talent. Overall, we lost
about 20 percent of the agency’s people and added
400 new people, increasing the agency’s size from
1,750 to 2,000.

Our international tactical plan came from Peter
Cowhey, an information and trade expert from the
University of California San Diego. The FCC pre-
sided over an enormous trade imbalance. About
#8 billion a year was the difference between money
paid to foreign telephone companies for terminating
outbound calls compared with money received in the
United States for terminating calls. Immigrants call-
ing home, businesses calling foreign branches—these
were the outbound calls. The outbound calls cost on
average 55 cents a minute—a huge number but the
lowest in the world, because other countries charged
high prices through state-owned or state-controlled
telephone monopolies, in effect to tax their own
international callers. Multinationals, however,
were setting up their own systems to bypass these
state-owned firms. The internet was sure to bring the
old system to an end.

With change inevitable, our strategy was to
threaten an immediate FCC order to reduce the price
on outbound calls unless other countries did what we
asked. We would agree to phase in declining rates over
time if counterparty countries allowed fiber-optic
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Figure 3. Mobile Cellular Subscriptions per 100 People, United States and the World

FRED ;:ﬂ == Mobile Cellular Subscriptions in the United States
- == Mobile Cellular Subscriptions in World

120
Q
o 100
(@]
[47]
0. 80
=)
=)
~ 60
3
- 40
()]
Lo,
e 20
Z

0 i'/

2000

2010 2020

Source: Federal Reserve Bank of St. Louis, “Mobile Cellular Subscriptions in the United States,” updated April 14, 2026, https://fred.

stlouisfed.org/series/ITCELSETSP2USA.
Note: Shaded areas indicate US recessions.

cables to bring the internet to their shores,!¢ adopted
our neutral attitude toward wireless transmissions
software standards, regulated telephony transpar-
ently, and generally opened their communications
markets to global competition.

Barshefsky loved the professor’s idea. She added
to it a trade agreement concerning information tech-
nology goods and services. These initiatives began
in 1994.17

In March of that year, Gore gave the first speech
on the vision of the internet as the global medium of
information that any elected leader in the world had
given in an international forum. His audience was the
International Telecommunication Union’s develop-
ment conference in Buenos Aires.

Domestically, we adopted a multipronged approach
to the internet. First, we assured all firms that they
could use the local telephone line for internet commu-
nication without paying the Bell companies anything.
Every phone line actually has two copper wires—
the so-called twisted pair. The second, redundant one
could be used to send a signal from one computer to

another computer. Then that second computer could
connect to everywhere in the world through the same
fiber-optic network Malone had theorized about
in 1991.

But if there was a network anywhere in the United
States—and there was one connecting many aca-
demic and business institutions—it also could con-
nect to Bell landlines in every house. That meant that
a computer on a desktop in a house in, say, Maryland
could connect on the landline to a network and then
through that network to a landline in, say, Arizona.
Or Bangladesh, Beijing, or even Carlos Menem’s
Buenos Aires.

By assuring PC owners that they could use the
local landline for free, we enabled other firms to start
businesses connecting those landline internet calls
to the national fiber networks. Soon there were up to
5,000 local internet access providers in the United
States offering dial-up service, the name given to
the use of that copper line. Names now forgotten
included ClarkNet, XMission, and ATMnet.
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A small company called America Online (AOL)
had been founded for this purpose in 1983. But the
conjunction of the browser, the CERN software, and
the FCC’s guarantee of noninterference by the Bells
expanded AOL’s potential market manyfold. Even-
tually it won the email business, as everyone knows
from the Tom Hanks-Meg Ryan rom-com.'8

In December 1996, AOL offered unlimited access
to the internet for $19.95 a month. If the Bells had
charged for the use of their line, an essential compo-
nent of the service, they could have raised the price
for the consumer to any level. Because under the 1996
Telecommunications Act the Bells looked to offer long
distance and because email could substitute for calls,
the Bells probably could not have resisted the tempta-
tion to use price to slow the spread of the internet. Even
if that had not been their purpose, they had an irresist-
ible opportunity to extract rents from their monopoly
ownership of that crucial copper connection.

But the telephone companies must have known
we would not allow them into long distance if they
slowed the spread of the internet. They wanted that
opportunity. It was their central achievement in the
1996 act. So they did not direct their lobbying armies
at our choice to favor the internet. The information
highway was under rapid construction: The internet
spread like wildfire.

We also promoted internet access firms by allow-
ing them to recover what was called reciprocal com-
pensation (which we relabeled “symmetric” for this
purpose). If two telephone firms exchange calls, they
net the total volume from time to time, and the one
that places more calls (and hence collects the reve-
nue) pays the other one to create a fifty-fifty share
of the business. Internet access firms only received
calls and placed none. Under the balancing regime,
they got payment from the landline firms that sent
them calls. This subsidized internet access because
the Bells set the price high above their cost. To rebal-
ance, they lowered the price over time—also a good
outcome from our perspective.

We decided as a whole government not to regu-
late the internet at the FCC or anywhere in govern-
ment. But we did not decide simply to ignore the
need for rules. In 1998, the United States government
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gave oversight of the internet domain name sys-
tem to a nonprofit called the Internet Corporation
for Assigned Names and Numbers. Our goal was a
multi-stakeholder global governance system.

But our most well-known effort eventually proved
to be our initiative to provide internet access to every
classroom and library in the country. The digitized
superhighway needed to reach everyone. To deliver
on that promise, we at the FCC began in early 1994 to
meet with schools and libraries. They built a powerful
lobbying force to argue for the E-Rate program.

Fortunately, Representative Markey chose to cham-
pion this initiative. He wrote it into the early draft of
what became the 1996 Telecommunications Act. His
language gave the FCC the authority to place a charge
on a phone bill that the agency could collect and
spend on network connections for every classroom
and library to the internet. With that smart move,
worked out between Judy Harris and Karen Kornbluh
at the FCC and the congressman’s staff, the funding
did not rely on annual appropriations. The FCC itself
could raise and spend the money.

The Clinton administration’s strategy called for
rapid implementation. The American economy is big,
and the global economy five times bigger. To trans-
form both with results that could be shown by the
end of two terms was a daunting task. Demonstrat-
ing progress by 1996 was important, or there might
not be a second term. At the FCC we needed to con-
duct spectrum auctions quickly. That was the way to
launch the digital cellular component of the strategy.

We held the initial auctions in July 1994, only eight
months after I became FCC chairman. From July to
November, we conducted auctions of smaller blocs
of spectrum. These were important and complicated
processes but only test runs for the big auction that
created the market structure and initial firms for
digital cellular.

The big one was Auction 4. It was all virtual. (No
major auctions had ever been conducted online
before.) It began on December 5, 1994, and closed
March 13, 1995: 18 bidders won 99 licenses for $7 bil-
lion.?9 Those 18 winners were the first entrants in
the race to build the digital cellular industry. We
printed a facsimile of a $7.7 billion check (adding all
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the auction revenues to date together) on a piece of
cardboard about six feet long and three feet high and
presented it to President Clinton and Vice President
Gore.

This was the biggest sale of public property in
history. Despite our many market-shaping and pro-
competitive regulations, this fact alone caused us
to be perceived as conservative, even libertarian.
That perception was integral to the FCC obtaining
the many roles that the Telecommunications Act
assigned to it. Speaker Newt Gingrich did not shut
down the agency.

The Bell companies had been given analog licenses
for free more than a decade earlier. They had about
60 percent of analog wireless customers, and because
of the high cost of wireless devices, these customers
were likely to be wealthy enough to become the first
buyers of digital phones. The Bells also had nearly
100 percent ownership of landline phones. They had
ample capital. They were sure to win spectrum in
the auction, and of course they did. However, if they
could buy most of the spectrum sold in auction, then
with these other advantages they could dominate dig-
ital cellular. It would never be a competitive market.

Designing the auctions and the industry rules to
overcome these advantages was our task. With Ross-
ton, our deputy chief economist, leading the think-
ing, we brought in game theorists like Paul Milgrom,
future winner of the Nobel Memorial Prize in Eco-
nomic Sciences, among many other experts. Our goal
was to make sure that the rules in the industry gave
new entrants a fair chance to succeed. In particu-
lar, it was critical that the Bells would not have the
opportunity to buy a monopoly or oligopoly position
by throwing money at the opportunity. On the other
hand, the auction was supposed to raise more money.
And eventually young talent like John Levin (future
president of Stanford) and our extraordinarily able
staff implemented the plan through auction design
and other regulatory moves. It had five major features:

1. We would sell adequate but limited amounts of
spectrum in every market so that there would
be at least five and up to seven winners. The
amount one firm could buy in any market was
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capped. Firms bought the ticket to compete—
the spectrum—in the geographic markets they
chose. No one could or did buy a monopoly.
In every geographic market the structure was
competitive. Later, we allowed mergers to cre-
ate regional or national firms, but we main-
tained caps on spectrum ownership to assure
competition.

. All the new digital cellular companies would get

plenty of phone numbers. The Bells’ hold on
numbers would be broken.

. The auction methodology—the simultane-

ous multiple round auction (SMRA)—raised
the smallest total amount of money to obtain
an efficient outcome. The SMRA method was
adopted globally and facilitated efficient com-
petition in many other markets.

. We reserved some spectrum for unlicensed

use. This ran counter to the goal of the empow-
ering statute, which was to raise revenue. But
we felt that new firms with new technologies
would take advantage of free spectrum that
they would not be able to use exclusively but
instead would have to share. This proved to be
the genesis of Wi-Fi networks, and these net-
works, as everyone in the United States experi-
ences routinely, enabled the computer and then
the smartphone to be disconnected from a wire
yet still connected to the internet.

. Later, we had to decide the price a wireless com-

pany would pay a landline company to place a
call to any landline customer. When hardly any-
one had a digital phone and almost everyone
had a landline phone, this was a critical issue.
Not before the first auction but later, we set
the price very low, approximately one-tenth of
a penny a minute. The huge network effect of
owning all the homes and businesses that might
be called before digital cellular had won its own
market share was transferred at almost no cost
to all the new digital cellular firms. (To protect
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state-owned landline telephone companies,
European nations did not adopt this principle.
As a result, their wireless deployment tended
to be dominated by the old landline compa-
nies and went slower, and they lost the opportu-
nity for leadership, which was seized mostly by
American firms using the new wireless platform
for many creative new purposes.)

The goal was to have all the firms launch their
businesses at about the same time and then race
to build networks and acquire customers. It was
the Oklahoma Land Rush, the race to build the
transcontinental railroads, the pell-mell contest
of enthusiastic entrepreneurs. That is pretty much
what happened. Money poured into this activity
from around the world. One new firm, now called
T-Mobile, eventually proved to perform the best of
all the new digital companies.

The FCC’s authority to regulate wireless was vast,
virtually unbounded. We could have set the retail
prices for the service. We chose not to do that. Ana-
log cellular had been provided by two firms in every
geographic market, and they had kept prices high and
roughly the same, choosing in addition to mulct cus-
tomers for extra revenue if they roamed outside their
territory. (The fundamental advantage of wireless was
travel: You could take your phone with you. Yet that
market structure penalized customers for traveling
away from their home city.)

Our view was that five firms competing would not
be able to agree on price. They could not organize
a retail price-fixing conspiracy even if any had been
so inclined. If they were racing to win customers
and use the revenue to support debt that built more
networks serving more customers, then the famous
invisible hand of the market would set the price.
Indeed, it would probably be lower than any regula-
tor would have the acumen or courage to dictate. Our
prediction proved valid.

Even better, fairly soon the larger firms offered
bundles of minutes—the customer could use the min-
utes to call anywhere from anywhere. That was the
end of long distance as a service. It also caused still
more incentive to build networks quickly. The more
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places a customer could call, the more value the cus-
tomer would find in subscribing to wireless.

California decided to require cellular license hold-
ers to sell service to intermediary firms. We pre-
empted California. If intermediaries proved useful for
license holders or customers, we bet that the market
would support them. Government did not need to
require that they be supported, and determining the
price to sell service to them would be a backdoor way
of regulating prices. We did not want to do that.

The FCC had the authority to dictate the software
that would be used for wireless. Europeans and oth-
ers argued that the standard popularized in Europe,
global system for mobile communications (GSM),
should be mandated for all countries. This would pro-
vide scale for device manufacturers and lower costs
per cell phone. The Europeans were right on that
point, in theory, and in practice they claimed it was
only a coincidence that the European device maker
Nokia would become a huge global success if its soft-
ware standard were mandated everywhere, but espe-
cially in the United States.

A rumpled professor from San Diego named Irwin
Jacobs shuffled into the FCC chair’s office and argued
that his standard, code division multiple access
(CDMA), could carry more information per wave-
length than GSM could. It would cause more services
to be delivered wirelessly at a lower price per bit. The
FCC decided that standards companies should com-
pete in the market and not at the FCC to see who won.

CDMA, housed at a San Diego firm called Qual-
comm, won some adherents in the United States. It
had more than one potential buyer because of our
competitive model. Ultimately the Clinton trade
ambassador won Qualcomm access to the Chinese
market, realizing that part of the grand government
strategy. Although the standards competition did
raise numerous technical issues, they were solved
in the market and in research labs. The government
did not have to pick a winning software standard or a
winning firm to jump-start the wireless market. Ulti-
mately, through generation after generation of wire-
less standards, the capability to send information
improved steadily, and the value of wireless service
rose, benefiting firms and customers.
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Meanwhile, in 1994 the FCC also rewrote its cable
regulations to fulfill the twin purposes of the Cable
Act: lower prices and provide competition to cable for
the first time. Basic service prices went down every-
where. The cable companies had to invest in new
capacity to add channels. That investment ulti-
mately enabled them to be broadband providers as
they repurposed their coaxial cable capacity to carry
internet traffic. They were not grateful for the stim-
ulus and began lobbying for the act to be repealed.

Implementing the Cable Act, we also told the
cable firms they had to share the cable channels they
owned (some were vertically integrated) with satellite
firms. This created competition for cable from satel-
lite firms. Dishes on roofs offered at least some choice
for consumers.

It was a hard and ultimately good year for the FCC
and the Gore agenda. But politically the year ended
in calamity for the Democrats. The Republicans took
control of the House and the Senate. The Democrats
had held the House continuously since 1954, two gen-
erations and 20 congressional elections.

One casualty was the 1994 telecommunications law.
The new Speaker of the House, Gingrich, and the new
Senate leader, Bob Dole, wanted to do that bill over.
They would favor their preferred industries and firms
more and fill the coffers of their campaign committees
with contributions from these lucrative supplicants.

1995: Rewriting the Telecommunications
Act, Saving the FCC, and Battling for
E-Rate

The new Congress immediately began rewriting the
1994 version of the Telecommunications Act. Speaker
Gingrich proposed to eliminate the FCC and replace
it with a small executive office reporting to the presi-
dent (similar to what the current president has done).
Gingrich met with the industries and asked them
what they wanted in the new law. Then one of his
allies held a meeting asking them all to contribute to
the party’s campaign funds.

At the FCC, we did not relish the prospect of
being closed down. We also feared the new law would
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represent a compact between monopolies and the
political party now controlling Congress. That law,
too, would not include the E-Rate program.

Our spectrum auctions, however, were a huge
success. The idea of selling public property for cash
appealed to conservatives and neoliberals alike. Our
pro-competition rules for the new digital cellular
industry were hardly libertarian, but the new firms
competing in the auction liked them. And the Bells
did not want to jeopardize the passage of the new
bill by opposing the way we were designing the wire-
less industry.

Then as the long-distance and local phone com-
pany lobbyists battled from office to office on the Hill,
it also became clear that any new telecom law would
be a compromise. Moreover, the president had the
veto threat to use if the bill was not at least roughly
consistent with the Clinton-Gore agenda. In addition,
the bill required an immense amount of detail to put
the new paradigm into effect. No small office at the
White House could have handled it. Our FCC could
do it, and increasingly we had both parties’ trust.

Meanwhile, Republican Representative Jack Fields
rewrote the bill that would become the 1996 Telecom-
munications Act. He was no fan of the E-Rate pro-
gram; it seemed like another big government handout.
That was not completely incorrect, although we never
talked about its size.

Vice President Gore and Representative Markey
(who came into Congress together in the 1970s) per-
sisted in arguing to include E-Rate in the bill. At the
agency, with Kornbluh joining us from Senator John
Kerry’s office to take a leading role, we met with
numerous members of the House and Senate, on both
sides of the aisle. We talked about the E-Rate program
all over the country. Education groups came together
to argue for it on the Hill. Thanks to Representative
Markey’s smart move, the program did not need an
appropriation. The language needed only to let the
FCC put a charge on the phone bill.

Late in 1995, whether the E-Rate program would
stay in or be kicked out of the act came down to a key
vote in a Senate-House committee. Republican Sena-
tor Olympia Snowe cast the winning vote for E-Rate,
joining Democratic Senator Rockefeller to put the



The Telecommunications Act of 1996 at 30: Policy Lessons for the Digital Economy

Senate in favor of the program. On the House side,
Democrat Markey persuaded Republican Tom Bliley
to support it. Senator Snowe extracted a promise from
me to explain the E-Rate program to a high school in
Bangor, Maine. That was easily given. Bliley’s district
included a large AT&T office, and he wanted that firm
treated fairly. We did that too.

The E-Rate program stayed in the law. And I have
a photo of myself with Gingrich wiring a classroom
in DC.

1996: Implementing the
Telecommunications Act

Even though 1996 was a presidential election year, the
Telecommunications Act was enacted in January. As a
compromise between the Bells and long distance and
between Republicans and Democrats, it won 91 votes
in the Senate and 414 in the House. The drivers—
Representatives Bliley, Fields, Gingrich, and Mar-
key and Senators Dole, Hollings, Larry Pressler, and
Rockefeller—knew the law was important, but for
many members, the issues seemed technical. The
general deregulatory label meant the Republicans and
neoliberal Democrats could agree.

The president signed the bill not only digitally but
also with ink pens, using one pen for each part of his
signature, thus creating a dozen such pens. Com-
merce Secretary Ron Brown grabbed one for me, and
I have it framed on my wall, in memory of the FCC
staff’s work and in honor of Brown, who died in a
plane crash over Dubrovnik, Croatia, less than two
months later, on April 3,1996.

Speed again was part of our mantra: speed,
transparency, and clarity of decision-making.
The new law, described by a bipartisan chorus as
deregulatory, required the FCC to do more than
100 rulemakings and other agency actions, all
pursuant to the Administrative Procedure Act’s
time-consuming procedures. Editing the rule of law
to stimulate competition (open closed markets and
create new markets) instead of regulating monopo-
lies was like turning Anna Karenina into a romantic
comedy, said one of the literary savants on the FCC
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team. You had to change the characters, plot, style,
and denouement.

The natural effect of lobbying a multimember
commission is to drag things out. Therefore, we asked
Congress to insert due dates for rulemaking in the leg-
islation itself. This enabled the chair’s office to insist
that the other commissioners make decisions, not
drag their feet. Then we had to announce and com-
mit ourselves irrevocably to a series of actions reflect-
ing the detailed notice and comment procedures of
the Administrative Procedure Act of 1946. With the
current Supreme Court apparently contemptuous of
the efficacy and utility of agencies, perhaps it is futile
to point out that we were completely successful in
adhering to the act and ultimately were vindicated by
the Court in AT&T v. Iowa Utilities Board.2®

In February, FCC senior adviser Ruth Milkman
shocked the Washington lobbyist and communica-
tions lawyer (and businessperson) audience when she
audaciously described the FCC roadmap. We would
decide all four dozen rulemakings within 18 months
in a set order. At the end would come the decision
on whether to let the Bells into long distance. The
opportunity for the long-distance firms to enter local
service markets would come earlier.

The essence of the new regulation was that the
long-distance companies could buy use of the Bell
landline monopoly networks. Defining and pricing
that access was the FCC’s job. It was immensely com-
plicated and battled over vigorously by powerful lob-
byists, and of course all our rules were challenged in
the Supreme Court, where the FCC won. Our central
idea was to give the long-distance firms time to attack
this market while the Bells would have to wait, and
comply, to get entry into long distance.

In many additional clauses of the bill, the rate-
regulation portions of the Cable Act of 1992 were
repealed, but the more important program access
rules that enable satellite competition survived. Radio
was allowed to consolidate. Of vital importance to the
vice president, Representative Markey, the FCC, and
the country’s schools and libraries, the E-Rate pro-
gram was authorized.

It took another year after the act to get the class-
room and library funding rule in place. For the past
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three decades, about $200 billion has been spent
on this public purpose. There has never been a con-
gressional appropriation to this end. The FCC raised
the money.2!

To administer the funds, we created a nonprofit
with the anodyne name Universal Service Administra-
tive Company. This reflected the advice from Education
Secretary Richard Riley: Do not leave the program at the
FCC or put it at the Education Department because if
you do, some Congress sometime will kill it. That tech-
nique was also challenged, but the FCC prevailed.>2

To implement the whole act, the midnight oil was
burned; the FCC ran up huge electricity bills; people
worked until they dropped. But the industry got the
clarity it needed, save for the judiciary’s inevitable
interference. And as a result, investment took off.

1997: International Success, Completion
of the Act’s Mandates, and the Triumph
of E-Rate

In 1997 the Trade Office and the FCC completed an
agreement among 69 countries as part of the World
Trade Organization’s rule of law that fulfilled most
of Cowhey’s goals. At about the same time, Trade
Ambassador Barshefsky concluded her goods and
services agreement for information technology. The
World Trade Organization agreement for which the
FCC was principally responsible included an agree-
ment on regulatory principles for the signing coun-
tries. This sort of reconciliation of ideas—adoption
of a common strategy—would be ideal for AT deploy-
ment on a global level.

In our case three decades ago, we agreed to open
our markets reciprocally with the market-opening
moves of other countries. This could be labeled “free
trade,” but it was not so much the absence of tariffs as
the agreement to think alike in terms of governance
and regulation that expedited the spread of the inter-
net and digital cellular, as well as all the follow-on
businesses, like the iPhone, everywhere in the world.

We completed everything the act mandated by
May 1997. This was probably about two or three years
earlier than the industry had expected. As a result, the
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affected firms made their business decisions more
rapidly than they had expected.

An especially gratifying success was the rulemak-
ing and other actions that transmuted E-Rate from
legislative authority to an operating system. Because
we had made it a priority, the telephone industry
chose not to oppose it. It had bigger fish to fry. As a
result, we succeeded in raising the E-Rate money by
imposing a charge on telephone bills. It was progres-
sive, roughly; the more someone spent on calls, the
larger the charge imposed on them.

The congressional sponsors stayed involved in the
process, especially Senator Rockefeller. The education
and library communities argued forcefully for ade-
quate funding. McKinsey wrote a helpful report. Pres-
ident Clinton supported the program of connecting
every classroom to the internet in a commencement
address. We rejected pressure to pay 100 percent of
internet access cost and obliged schools and librar-
ies to put some of their own funds (skin in the game)
at stake in the contracts they wrote with providers. A
joint board of state and federal officers was involved
in the decision. (The federal government always does
well to include states in major programs.) The sup-
portive state vote immediately followed President
Clinton’s reelection, which was no coincidence. The
final rule was completed early in 1997.

Ira Fishman led a terrific FCC team through this
more than one-year effort to enact the rule. He then
set up the nonprofit we used to administer the pro-
gram. Years later, Chairman Tom Wheeler expanded
and improved the program. Within a few years after
the program started, more than 9o percent of all
classrooms had internet access.

In total, from state and federal sources, about
$200 billion has been spent to make sure that no
teacher, student, librarian, or library user lacks internet
access. Other than the program to provide hot lunches
in schools for low-income students, this is the single
greatest spending by a federal program in education.

In the summer of 1997, AT&T decided to give up. It
proposed merging with Southwestern Bell. Noting that
AT&T had promised for all the previous years of the
decade to compete with the Bells, I as the FCC chair
called the merger “unthinkable.”23 It was called off.
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AT&T got a new CEO, Mike Armstrong. He bought
most of the cable firms in the United States but unfor-
tunately decided to use them to provide voice service.
The right answer was the one that had also escaped
Malone: Use them to provide the internet. Armstrong
bought cable at a high price with borrowed money,
suffered a drop in stock price along with the 2000-01
downturn, and sold cable firms mostly to Comcast.
Ultimately, in the Bush administration, Southwest-
ern Bell bought the residue of AT&T for a tenth of the
price of the original merger.

AT&T also made the mistake of spinning off its
wireless business. The Bells meanwhile rapidly con-
solidated, ultimately producing the huge firms of Ver-
izon, originally New York Telephone Company, and
AT&T, born as Southwestern Bell.24 We at the FCC
urged the Department of Justice to limit the con-
solidation of the Bells, but it was focused on suing
Microsoft. The agency could not see why merg-
ing geographic monopolies into larger geographic
monopolies posed a risk to competition. We argued
that the resulting firms would have huge competitive
advantages in acquiring products and marketing. We
could not persuade the antitrust division.

Meanwhile, the leaders of the consolidated Bell
system knew the future was wireless. Their reinven-
tion of their firms as national wireless carriers instead
of local landline voice firms stands as the largest and
most successful change in business purpose and func-
tion in American business history and perhaps global
business history.

This was very much part of our plan. We wanted
big winners. We did not want to pick them. In other
words, we purposefully picked winning industries but
not winning firms in industries.

Looking back, anyone has to agree that one specific
purpose of the statute—to let two separate industries
take some of each other’s share—did not happen. But
the FCC did not hold up the vertical integration of
local Bells with long distance until AT&T could win a
third or half or some other arbitrary portion of local
customers. That would have been too much stage
management of the actors by the show’s producer.
The other specific purpose—to let the telephone
companies into the cable market and vice versa—was
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achieved. As an example, many households now can
choose between Verizon Fios and Xfinity by Comcast
for broadband.

Instead, we implemented the spirit of the act: Let
competition produce winners. The long-distance
firms did not succeed in this effort. Really only AT&T
even tried, and if it had bought cable in 1994 after rate
regulation had temporarily depressed stock prices, it
might have succeeded. But time and change did not
favor AT&T.

Fantastic Outputs

The single most important aspect of the 1996 Tele-
communications Act was that it substituted, for the
most part, market forces for a regime of judicial and
agency regulation governing communications tech-
nology. The computer industry, including both hard-
ware and software, had long before benefited from
the lack of regulation. Communications, however,
had been intensely regulated at the state and federal
levels since the 1913 Kingsbury Commitment.

As the national monopolist for both local and
long-distance telephony, AT&T could not go out of
business. More importantly, it did not need to inno-
vate, create new lines of business, or be increasingly
efficient to reward its shareholders and comply with
government regulation. The 1996 act ended this
government-encouraged complacency forever.

The FCC had a great deal of political support from
entrepreneurs and technology firms. This was long
before the “broligarchy” came into being. Backed by
venture money and then large Wall Street firms, busi-
nesses seemingly all from Silicon Valley created com-
petition and Schumpeterian creative destruction in
many markets. The act’s general deregulatory spirit
coupled with the FCC’s specific market-creating
actions produced huge investment, innovation, and
animal spirits in the stock market too. The govern-
ment strategy did require making big bets, and we
placed them on the computer network we call the
internet, or the web, coupled soon enough with digital
cellular. If the bet was wrong, business failures in the
market would show that. If right, business successes
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would accrue to the general benefit of the national and
global economy.

Core to this approach was the strong belief that
markets can better drive productive change than can
micro-regulation. But we also thought regulatory
intervention grounded in a larger strategic vision
can help structure markets correctly. That interven-
tion is critical to maintaining competition because
increasing returns to scale in technology can tend
to create dominant winners, which can slow or
eliminate new competitive threats from new forms
of innovation.

We also believed that markets alone do not deliver
all the public benefits that a technological revolution
can enable. To this end, we battled for and succeeded
in executing our E-Rate program. Thanks to the FCC
and a legion of supporters in education, libraries, and
the private sector, we were able to get the internet
into nearly every classroom and library in the country.
As a result, the internet from its earliest commercial
days was available to rich and poor alike at about the
same time. That had not happened in education since
the introduction of chalk.

The measurement of success for us in the ’9os was
output and consumer impact. We wanted more pro-
duction and more sales of many things: personal com-
puters, digital cell phones, fiber-optic cable, software,
and content from many sources (including news and
entertainment, but not just network television or local
newspaper monopolies). And we wanted consumers—
real people, working people, voters—to pay less for
more. To pay less in terms of getting more value per
dollar when buying a personal computer. To pay less
per channel in the cable bundle of channels. To feel
that the world was their oyster and things were getting
better every day.

Figure 4 shows the cost reduction in televisions
and cellular service that occurred.

The technology boom in the United States caused
real income to go up for every income quintile. That
had not happened for the previous three decades.
Burgeoning revenue led to a balanced federal budget
in the last two years of Clinton’s term. Comparing
GDP in 1997 with GDP in 1999, the United States’
growth accounted for essentially all net global
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economic growth.2s The American economy grew
continuously from 1991 to 1999, the longest such
growth in the country’s history at that time.

Not only did America lead in wealth creation, but it
also inspired ideological imitation. Capitalist democ-
racy swept across the planet. By 2000 the majority of
the world’s population lived in democracies, for the
first time in history.26 The cell phone and internet
networks wrapped the world. Now six billion people
have mobile devices and internet access.

The global digital medium is by no means safe or
grounded in reality everywhere. But it did enable the
development of lifesaving vaccines to reduce dras-
tically the COVID death toll. It is still the way all
the people of the world can together address global
problems.

During the Clinton-Gore administration, Gore
used to say, “Everything that is supposed to go up is
going up and everything that is supposed to go down
is going down.”27

As we hoped, the United States led the world in
change. Most saliently, the United States was the early
adopter of the internet (Figure 5).

It Was the Team

A major part of our success was operational. At the
FCC, a bipartisan agency, nearly every vote on every
issue was unanimous for four years. The Clinton
administration appointed only two of the five com-
missioners from the ranks of supporters, Susan Ness
and me. To get a majority of five commissioners,
we had to be bipartisan. It was also important to be
bipartisan to defend against judicial review, which
often used conflict between commissioners in writ-
ing to overturn agency decisions. None of us wanted
our work canceled by judges with strong predilec-
tions (and smart but small and nontechnical staft)
who thought they could read the statute and do our
rulemaking better than we could.28

Critical to bipartisanship, from the perspective
of the chairman’s office, was the reliance on expert
staff to formulate and present rulemakings to all the
commissioners in a steady, deliberate manner. The
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Figure 4. Price Changes in Selected US Consumer Goods, Services, and Wages,
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commissioners might have been willing to disagree
with the chair for political reasons. They were less
willing to differ with the agency staff.

The FCC staftf was perhaps the finest or one of
the finest collections of talent that any agency ever
assembled. The president of Yale, many business
executives, numerous academics, and many sena-
tors acknowledged that the FCC staff was brilliant
and, more importantly, extremely hardworking and
fair-minded. With no disrespect to the chair or com-
missioners, “the staff” means all temporary and per-
manent hires, whether holding civil service grades or
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temporary appointments, but does not include the
Senate-confirmed positions.

It’s important to acknowledge careerists whom the
Clinton-Gore team met at the FCC and who became
leaders of every initiative from 1993 to 1997. These
included Jay Atkinson, Jackie Chorney, Evan Kwerel,
Elliot Maxwell, Ruth Milkman, Robert Pepper, Tom
Power, Mary Beth Richards, and Gerry Vaughn. They
were joined by many who learned from and with
them. Among these were Larry Atlas, Tom Boasberg,
Karen Brinkmann, Michael Buas, Ruth Dancey, Ira
Fishman, Julius Genachowski, Don Gips, Judy Harris,
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Figure 5. Internet Users per 100 People, United States and the World
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Meredith Jones, Gina Keeney, Bill Kennard, Karen
Kornbluh, John Logan, Kim Malone, Jay Markley,
Richard Metzger, John Nakahata, Jon Nuechterlein,
Gretchen Rubin, Jamie Rubin, Susan Sallet, Andrew
Sinwell, Kathy Wallman, Karen Watson, Kevin Wer-
bach, Chris Wright, and of course the ringleader, Blair
Levin. On the Hill, leaders included Gerry Waldron
and Colin Crowell.>9

Two members of this group became FCC chairs.
Two became ambassadors.3® Many gained promi-
nence in government, academe, and business activi-
ties in the decades that followed. Two even made the
bestseller lists and sold millions of books. (The chair
and chief of staff separately and together wrote books
that in the aggregate may have sold a couple of thou-
sand copies.)

Another key to operational success was that we
kept everyone busy—those in Congress with juris-
diction over the agency, the watching public, the
lobbyists, the commissioners, the news report-
ers, everyone. To that end, in addition to the grand
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strategy, we had other successes: children’s televi-
sion, coordination of hearing aids with cell phones
so the hard of hearing and deaf could make cell calls,
and many other things. We thought these moves
were all in the public interest (always being aware
that the public interest has little effect without pri-
vate investment driving the ultimate outcome). But
in addition, by expanding our range, we enlarged our
reputation for getting things done, and we kept the
pressure on the other commissioners to make deci-
sions. Particularly in bipartisan bodies, idle hands
are the devil’s opportunity—where the devil comes
in the shape of industry lobbyists.3!

Our plans also included purposefully creating new
services for users that lacked the ability to pay what
businesses and most consumers would pay. These
included low-income households, libraries, public
and private schools, the hard of hearing or deaf, and
Native Americans. The pressure of all these initiatives
helped hold us together as a team.
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By taking on many issues, we developed many con-
stituencies. Listening and responding to them became
a core operational principle for us. In doing so, we
demonstrated to the American people that they could
trust an institution to serve the public interest.

Unhappy Surprises

A big unanticipated outcome of the internet’s wide-
spread deployment was that social media dominated
the platform. These firms should have been subjected
to a national regulatory regime. Instead, their nega-
tive effects have gone unaddressed.

The problem was Section 230 of the Communica-
tions Decency Act of 1996, incorporated in the 1996
Telecommunications Act. It immunized social media
from litigation (to make a complicated story brief).
Its purpose was to encourage participation by any-
one and everyone in the emerging virtual world of
the internet. The road to legislative hell is often paved
with new inventions.

The business model and algorithms of Facebook
and Google aggregated the commentary that Sec-
tion 230 imagined individuals would post on the
virtual walls of the internet. It came to pass that opin-
ions, facts, cons, scams, and cruelty composed the
internet’s content. Our favored technologies had nei-
ther improved nor worsened human character. They
had made it more manifest—and at scale.

The companies themselves, however, had escaped
responsibility for how their sites were used. They
should have had the mediating role, which newspa-
per editors and broadcast television executives played
back in the day. Litigious victims or social pressure
might have imposed that role on them.

Section 230, instead, gave these firms permission
to run rampant through the consciousness of every-
one in the country, including children. It should have
been repealed. Even better, it should have granted
regulatory power to the FCC for constraining the use
of algorithms. At the least, social media firms should
be required to protect children. Arguably, the FCC
could have invoked Title 2 of its regulatory authority
to impose safeguards on the way social media enables
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content to affect children. This issue is not going to
disappear, and it is regrettable that our strategy did
not foresee, or include the ability to adapt to, social
media’s negative effects.32

A second unanticipated result was consolidation of
markets, or the failure of consolidation to dissipate in
the wake of near-universal action. As Ted Gioia has
explained in The Honest Broker, three decades into the
communications technology revolution:

e Four movie studios control Hollywood,

e Four subscription platforms attract two-thirds
of home movie streaming,

e Three record labels own most popular songs,
and

e One firm controls more than 60 percent of the
American audiobook market.33

According to the Pew Research Center, 84 per-
cent of adult Americans use Google’s YouTube, and
Meta attracts 71 percent of adult Americans to Face-
book and 50 percent to Instagram. No other platform
attracts as much as 40 percent of adult Americans
as users.34

We expected that the low cost of creating content
and transmitting it online would inevitably lead to
self-perpetuating competition and preclude monop-
oly shares from being created in any market, includ-
ing the market for attention. We did not anticipate the
effects of Metcalfe’s law: Value equals the square of
the number of users. In other words, the more users
there are on one side of a two-sided platform, the
greater the platform’s value to its owners and espe-
cially to the other side.

When many people carry a Visa credit card, stores
will pay fees to Visa for participating in its payment
process. When many people watch YouTube or look
at Facebook or Instagram, advertisers pay a lot to
Google and Meta for the right to put their ads in front
of people. These two-sided platforms, giving access
for free to users and charging advertisers for access,
showed Metcalfe’s law in practice and became hugely
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valuable but also dangerously powerful. Antitrust, to
this date, has not developed the theories or shown
enough rigorous application of theory to the prob-
lems of consolidation in the digital age.

The problems of Section 230 and consolidation
could repeat themselves in the AI world to come.
When AI agents post on websites, will their creators
invoke Section 230 immunity? If Al leads to consol-
idation in the attention market or in the sale of Al
services, will antitrust law be sufficiently powerful to
defeat claims that one or two Al firms suffice to serve
us all, even if they extinguish rivals and dominate our
consciousness?

A third surprise for us was the magnitude of the
stock market boom of the 1990s. It is one thing to
trust the market. It is something else to be indiffer-
ent to its irrational and inevitable impulse to overin-
vest, oversell, and overdo every new thing. The boom
of the ’9os comprised overinvestment in comput-
ers, software, fiber-optic cables, telecommunications
infrastructure, and the stocks of companies involved
in these activities. In the aggregate, the investment
was a smaller fraction of the American GDP than
railroad investment and about the same as artificial
intelligence, which is well on the way to setting a
record that far surpasses the communications tech-
nology boom. The stock market peak was in March
2000. If it had been reached in December 2000 or
later, Gore would have been the president in 2001.

The FCC’s creation of new markets and opening of
closed markets contributed to the boom. The inter-
net, wireless, PC, digitization, fiber, and microproces-
sor innovations collectively called for huge increases
in capital investment, dramatic changes in business
plans, world-changing venture capital investments,
millions of new businesses (literally), and enormous
changes in workforce composition (think of cod-
ing alone, for example) and training. The vision was
shared by hundreds of thousands of entrepreneurs,
seasoned executives, sophisticated investors, and the
FCC. The money came pouring in.

However, the stock market suffered from, as Alan
Greenspan put it, “irrational exuberance.”35 That was
manifested most dramatically in a widespread belief
by the late 1990s that the volume of internet traffic
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was doubling every three to six months. This proved
wrong; 12 months was more accurate.

When reality began to intrude on investors’ animal
spirits, revenue expectations were adjusted. Some
businesses could not pay their debts. Others saw their
value plummet. Investment then dropped. The down-
turn happened.

A similar scenario in the housing market occurred
during the Bush administration’s lax regulatory
regime, roughly from 2006 to 2008. The calamitous
financial crash of September 2008 resulted because
of the huge role housing investment plays in the
overall economy.

The same scenario—aggressive growth assump-
tions that prove unreal—may occur for Al compa-
nies. No one knows whether AI solutions will be
adopted with the speed and scale required to reward
the massive investment in data centers, software,
and implementation. If adoption rates are now being
exaggerated, the downturn in the affected firms’ mar-
ket value could be sudden and severe.

Could the FCC have postponed the boom’s peak
or lessened its size? Certainly not on its own. If it
had acted more slowly and discouraged invest-
ment, the country and the world would not neces-
sarily have been richer or happier. Nevertheless, it
would have been better if more people in govern-
ment had tried to reduce the size of the boom or
acted more prudently to mitigate its effects. This
lesson applies now to Al It would be good to have
an agency in government focusing on the topic now.

Conclusion: The Past Should Be Prologue

The FCC in the 1990s proved at least to itself that
hardworking people can do honest, smart work in
government with good intentions that are mostly
realized. To this end, it was critical to have a func-
tioning organization with expertise in economics,
technology, law, and business. That organization
needed to be dedicated to the public interest. It also
had to be the glue that held together in common pur-
pose all three branches of the unwieldy divided gov-
ernment designed by our serviceable but awkward
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18th-century Constitution. In short, it was an inde-
pendent agency.

That organization—the FCC—not only estab-
lished a rule of law but was governed by one. It could
enact rules only by adhering to the Administrative
Procedure Act. That dictated a process of proposal,
comment, listening, written decision-making, and
judicial review. This was a time-consuming process
that required of the agency listening and discus-
sion, as opposed to decisions secretly arrived at and
peremptorily announced. As opposed, in other words,
to executive action. It was a good way to proceed, and
although mistakes were still made, they were reduced
in number and scope. This process militated against
€NOormous errors.

The process also supported norms. These are the
web of expectations, assumptions, and behavioral pat-
terns of the past that governed our conduct. We did not
feel hampered by the precedent of norms—we felt it
helped make all stakeholders understand how to partic-
ipate in the progress to which we were all committed.

The FCC, the relevant actors in the legislative and
executive branches, and the many stakeholders in the
private sphere had to embrace a strategy. For many
topics, our agency needed to explain it. Endless expla-
nation is the key to leadership, and in speeches, meet-
ings, and innumerable conversations, we were always
trying to name the goals, describe the complications,
and elucidate what we thought were the right reso-
lutions. Again, none of this precluded error, but it all
helped us do mostly the right thing most of the time
with mostly good results.

Outcomes had to be measured and examined con-
stantly with the goal of reconsidering and adjusting
the strategy as needed. The quintessential exam-
ple of this for our story was the National Broadband
Plan that Blair Levin created for the FCC in 2009-10.
That involved reviewing what the ’9os strategy had
intended, identifying failures, and defining a new
strategy that learned from experience and considered
significant changes in technology and society in the
intervening years.

Currently, there does not appear to be any gov-
ernment organization comprehensively addressing
the obviously enormous technological innovation of
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artificial intelligence. Missing from the picture today
is a group of talented people conducting a transparent
process to define the public interest. No such group
has the authority to write regulations. The norms are
ambiguous or lacking; mostly, the smartest people in
the world appear to be committed almost entirely to
becoming hugely rich, with the consequences of their
wealth accretion ignored by them and everyone else
in government.

Why should there not be an Artificial Intelligence
Commission with a bipartisan composition and a
statutory remit? Some, maybe many, in this time of
the left and right loathing defenseless government
may react violently even to the mention of such an
institution.3¢ A big problem is the dramatically differ-
ent culture of the technology sector compared with
its culture three decades ago. To quote Josh Marshall
from Talking Points Memo:

We start with the fact that the Silicon Valley of
2024 (set aside what happened last year) is vastly
different from that of 2004. Wealth and power are
both highly concentrated and platform monop-
oly is the dominant business model. From 2023
to 2025 you had big parts of Silicon Valley move
decisively into the camp of the global authoritar-

ian movement.37

Nevertheless, the case for an Artificial Intelligence
Commission is not weak.3® Here are nine reasons for
creating such an agency.

First, AT might manipulate minds (so that we
cannot know what is real and what is not), increase
the dangers of social media addiction tenfold, build
viruses that make past pandemics look like the com-
mon cold, and escape all human agency. Consider the
title of a book by Eliezer Yudkowsky and Nate Soares:
If Anyone Builds It, Everyone Dies.39

Given this worry list, the right move is to organize
expertise in a government agency charged with defin-
ing and assuring that AI advances the public interest.
That agency should work with both the legislative and
executive branches and with state government, the
private sphere, the academy, nonprofits, and the pub-
lic at large.
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It is particularly important for the stewards of
the public interest to recognize that in the American
system, at least as it was constructed three decades
ago, the power of private capital is vastly greater than
the effect of government regulation. We should not
assume AI will have bad effects, but we should have
an agency thinking about the issues.

Second, the reaction to the end of the communica-
tions technology boom in 2000 was for government
to make two blunders in a row. First, the Clinton
administration should have distributed the bud-
get surplus early in 2000 by sending checks to every
household and funding childcare through tax credits.
This would have elected Gore. If that seems too polit-
ical, it simply would have mitigated the downturn.
Second, George W. Bush’s tax cuts of 2001 and 2002
contributed to the rising deficit even now burdening
the American economy.

We should learn from that experience. Again, we
have a boom. This is obvious. According to Jason Fur-
man of Harvard, investment in information process-
ing equipment and software is 4 percent of GDP but
accounted for 92 percent of GDP growth in the first
half of 2025. GDP excluding these categories grew at
a 0.1 percent annual rate in the first half of 2025.4°
What cannot continue forever eventually stops. Best
guess is that 2026 will be another Al-driven growth
year. But when it all does slow down, then what? Let
us have some people thinking about the response
in advance.

Third, technological revolutions always have a
major impact on employment. The communications
technologies eliminated many jobs in many fields.
While employment in software publishing, data pro-
cessing, and internet publishing grew, employment in
newspapers, broadcast television, landline telephone
network maintenance (the Communications Workers
of America did not enjoy the boom), and many other
fields declined. (See Figures 6 and 7.)

Similarly, AI could reduce the number of people
employed in various important job classifications.
Guesses vary dramatically, but threatened sectors
include data entry, processing, manufacturing, assem-
bly lines, customer support, coding, and many others
in which repeated motion and limited information
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exchange make artificial intelligence a plausible sub-
stitute for people.

Current estimates of AI’s impact on job displace-
ment and automation range from the troubling—
Forrester predicts that 3.4 percent of US jobs will be
lost to automation by 2030—to the catastrophic—
McKinsey estimates that up to 30 percent of hours
worked across the US could be automated by 2030.
(See Figure 8.) Roman Yampolskiy, a University of
Louisville computer science professor, suggests that
“in five years . . . we’re looking at a world where we
have levels of unemployment we’ve never seen
before. Not talking about 10% unemployment, which
is scary, but 99%.”41

Regardless of the unemployment outcome, Al
promises to have a large impact on the nature of all
employment. Right now, a department or agency
of the national government should be planning the
retraining necessary for those who may be thrown out
of work. Colleges and universities should be examin-
ing their courses and investing in faculty to teach what
will be useful for work that AT will need humans to do.

Fourth, the FCC was the first government agency to
have a website. Quickly all governments went online.
Over time, many government functions became much
easier for people to use because they took advantage
of the internet.

AT surely will have a similar impact on government
functions. Perhaps total government employment
can be reduced. But many issues other than the size of
government must be thought through. Here are three:

1. All government can be thought of as the cre-
ation and management of structured databases.
Should these data—who votes, who pays taxes,
where people live, who has broadband, and so
on—be made available to AI firms? For free? Or
should government itself have an AI capabil-
ity, purchased at auction or self-developed, that
examines its own data?

2. American data could be shared with AI
researchers in other countries, or alternatively,
the United States could seal hermetically the
data from government or even its entire digital
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Figure 6. National Employment Shares in Information, by Subsector, 1978-2019
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Figure 7. National Employment Shares in Manufacturing, by Subsector, 1978-2019
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Figure 8. Percentage of Total US Jobs Lost to Al and Automation, 2023-30
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experience, keeping it from the rest of the world
as if it were a precious natural resource. What is
the right answer?

3. How should government tax and spend in an
Al-infused society? If agents replace humans
to some extent in buying, selling, investing, and
owning things, then is it possible to embed tax-
ation of agents in Al solutions? Maybe there is
a way to reduce the IRS’s role in people’s lives
without lowering the government’s ability to
raise revenue.

Fifth, coping with AI’s effects may require new fed-
eral spending. The budget surplus at the end of the
Clinton administration that stemmed from the com-
munications technology boom gave the government
substantial capability to address needs (Figure 9). Cur-
rently, however, the federal government faces a defi-
cit of some magnitude. Moreover, the Congressional
Budget Office forecasts that the latest reconciliation
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bill will increase federal debt by $3.4 trillion over the
next 10 years. Someone in Congress and the adminis-
tration will need to address this issue.

Sixth, antitrust is a topic that mattered in the
1990s and is likely to matter with AL In the 1990s,
radio, telephony, and other industries went through
dramatic consolidation. The question of how many
major wireless firms should compose the American
market occupied antitrust authorities for many years.
Currently, Al-based firms are numerous in many mar-
kets. Not all will survive. Either a new or an existing
agency should apply prudent antitrust policy to the
inevitable consolidation.

Part of the shakeout will involve access to data
centers, with their vast array of server chips and
banks of memory. The ’90s teaches that government
should not intervene prematurely to address what
may appear to be bottlenecks. But neither should gov-
ernment be unaware of or unconcerned with consol-
idation that stifles entrepreneurship and innovation.
As previous pages have shown, the strategy three
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Figure 9. That Rare Budget Surplus
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decades ago was to open bottlenecks in which compe-
tition could flourish. This should guide government
action as Al expands its scope and scale.

Seventh, many new technologies create major
infrastructure issues. The FCC’s plan for the rollout
of digital cellular included preempting state regula-
tion and supporting national networks that shared
cell towers. Not all communities welcomed these
new objects in the landscape, but because tower com-
panies (a new creation in communications) carried
multiple antennae, the number of towers was smaller
than it might have been. The infrastructure issue for
Al is data centers.

Electricity could be provided to data centers more
quickly and cheaply if the national government had a
plan similar to the one we had for the rollout of cel-
lular networks. The plan could lead to a law and the
delegation of regulatory power that would expedite
new generation, interconnection to the grids, and
provision of cheap power to data centers. An auc-
tion could be held to make desirable sites available,
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with the funds used to allay negative impacts on
communities.

Eighth, what about China? Western powers have
asked this question for about two centuries. Our
answer in the ’9os was to bring China into the global
rules-based framework of fair, tariff-free competition.
Currencies should be fairly valued, and trade should
flourish in accordance with David Ricardo’s insights
about comparative advantage. It was especially
important to impose World Trade Organization rules,
with potential sanctions, on a large and authoritarian
economy like China’s.

All our plans back in the ’9os had an international
component. Through treaties, international nonprof-
its, trade deals, and global advocacy, we wanted to
create a huge boon for everyone and have that uplift
translate into democracy, freedom, and peace. We
wanted to open China to not just exports but a rule
of law.

Our plans in the ’gos for China were not fulfilled
by succeeding administrations. The global war on
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terror drove China far off the agenda. A different
region—one where, as John Milton put it, “Armies
whole have sunk”42—received American attention,
money, and blood. The attempt to restate a China pol-
icy in the 2010s was limited by the aftereffects of the
2008 crisis bequeathed by that same administration
and by the surge in partisan politics that still plagues
the United States.

The lesson of the ’9os, however, is that with China,
a strategy is not optional. It is imperative. Beijing
always has one. It is constantly updated. It is not
designed to benefit the West. Meeting that plan with
no plan, or at least no good plan, is not ideal.

Ninth, to realize the benefits of Al firms will need
to distribute—sell—solutions. We saw that the inter-
net’s benefits would not be widely available in schools
and libraries unless we acted. That was the reason for
the E-Rate program. Al benefits, too, will not likely
be available to all unless the federal and state govern-
ments create programs like E-Rate.
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drawer, showing he was willing to let the internet in but needed the money. Seeing as how we were still in the afterglow of Commu-
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was to have whole ideas triumph. This is arguably a difference from the way things are in the 2020s.
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IV. When Regulation Meets
Reality: Lessons from the
Telecommunications Act of 1996

Mark Jamison

When President Bill Clinton signed the Telecommu-
nications Act of 1996, he said it would open “com-
petition between local telephone companies, long
distance providers and cable companies.” It didn’t. In
reality, those companies soon all but disappeared. To
the president’s credit, he recognized that something
much larger might be underway, observing that the
act would lay “the foundation for the robust invest-
ment and development that will create [an informa-
tion] superhighway.”* Even that, however, turned out
to be an understatement.

The local, long-distance, and cable providers
Clinton referenced quickly faded into history, trans-
muting in appearance and substance into entirely
different—and constantly evolving—businesses.
Competition did not unfold neatly within predefined
industry boxes. Instead, technological change dis-
solved boundaries faster than regulators could
redraw them, giving rise to new platforms, services,
and business models that few policymakers could
have anticipated, making the United States a global
leader in digital innovation.

What role did the ’96 act play in these transfor-
mations? Which of its features, if any, are worth
applying to other industries now experiencing rapid
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technological convergence? And which features—
crafted for a world of stable categories and predict-
able trajectories—should never be seen again?

Answering these questions requires viewing the ’96
actin context. Its rules were designed to correct prob-
lems in an industry that had been shaped—indeed,
misshaped—by decades of regulation. The act did not
intervene in a naturally evolving market; it attempted
to reengineer a regulatory construct just as techno-
logical progress was rendering its core assumptions
obsolete. Every change that followed was built on reg-
ulatory foundations laid long before 1996, and the fail-
ure to recognize how quickly those foundations were
eroding led to prolonged disputes, costly proceedings,
and rules that struggled to keep pace with innovation.

The purpose of this chapter is to draw lessons
from the ’96 act that inform policymakers, focusing
on the act’s networking and content laws. The next
three sections describe the mounting pressures that
made the act necessary, originating from the grow-
ing chasm between old regulatory paradigms and the
ever-changing realities of technology and economic
conditions. The fifth section summarizes relevant
features of the act. The final sections draw lessons for
the future.
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The Formation of Telephone Monopolies

A primary focus of the act was the local telephone
monopolies. Those monopolies were not the result
of market forces alone; state and local governments
were largely responsible for their creation. In the
late 1800s and early 1900s, municipal governments
were franchising numerous types of businesses, such
as utilities. The new telephone services slid easily
into this model and so were designated monopo-
lies. Competition was allowed in a few places, but
customers were unhappy with its resulting vandal-
ism and lack of interconnection, so these competi-
tive pockets disappeared. State laws took over this
franchising role with the introduction of state-level
regulation.?

The franchises and statutes defined local exchange
areas. A local exchange area was a geographic zone—
typically a city and its surrounding communities—
thought to share common economic and social
interests. Governments granted a single company
exclusive rights to serve each exchange area, coupled
with obligations to provide service to all customers
within its boundaries. Over time, this arrangement
became nearly universal. By the time the ’96 act was
adopted, almost every area of the country had been
assigned a local telephone monopoly, and roughly
95 percent of Americans had telephone service.

The federal government also played an important
role in shaping the industry’s monopoly structure. In
the early 20th century, President Woodrow Wilson’s
administration sought to nationalize the telephone
industry outright. That effort largely failed, but the
drive toward monopolization did not. AT&T emerged
as a government-endorsed—though not formally
government-protected—monopoly. It presided over
a system of monopolized local exchange networks
interconnected by a nationwide long-distance net-
work, much of which AT&T itself provided. Through
its Bell operating companies (BOCs), AT&T was also
the largest owner of local exchange facilities.3
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Technological Change Invalidates
Monopolies

A regulated monopoly depends on clearly defined
and enforceable boundaries. In telecommunica-
tions, technological change steadily obliterated
those boundaries. Well before the Telecommunica-
tions Act of 1996, regulators and courts were strug-
gling to preserve distinctions that technological
evolution was rendering obsolete.

The first boundary to fray was the line between
telephony and computing. By the 1950s, it had
become apparent that computers and communica-
tions would be closely intertwined. The Department
of Justice (DOJ) worried that AT&T might leverage
its telephone monopoly to dominate the emerging
computer industry. When the DOJ and AT&T settled
an antitrust case over AT&T’s telephone equipment
manufacturing in 1956, the resulting consent decree
attempted to draw a firm line: AT&T would stay out
of the computer business. This was an early effort to
address technological convergence by legal decree
rather than market forces.4

A second boundary problem arose over cus-
tomer equipment. AT&T argued that its monopoly
extended to not only its telephone network but also
the devices customers used to access it. That claim
proved difficult to sustain. In 1956, after nearly eight
years of litigation, the DC Court of Appeals ruled in
Hush-a-Phone Corp. v. United States that customers
could attach equipment to AT&T’s system so long
as it was not harmful to the network. The Federal
Communications Commission (FCC) expanded this
principle in its 1968 Carterfone decision, affirm-
ing customers’ right to connect non-AT&T devices
directly to the network.

AT&T responded with tactics designed to preserve
its control in practice if not in law—requiring protec-
tive couplers and then making them expensive and
hard to obtain.5 The boundary remained on paper, but
it was becoming porous in reality.

The most consequential boundary failure involved
transmission, particularly the use of the radio spec-
trum. In its 1959 “Above 890” decision, the FCC con-
cluded that there was sufficient microwave spectrum
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to permit users other than AT&T to build private
communications networks.® This decision raised a
series of increasingly difficult questions: If custom-
ers could construct their own networks, why could
they not share them? If they could share them, why
could that sharing not occur dynamically, rather than
through fixed, long-term arrangements?

The answers to those questions opened the door
to competition in long-distance service. In 1969, the
FCC approved a petition from a newly formed com-
pany, MCI, allowing it to operate a private microwave
network between Chicago and St. Louis and lease
capacity monthly to business customers. MCI soon
expanded its network and, through a series of regu-
latory work-arounds, transformed its offering—first
from monthly service to hourly service and eventu-
ally, in 1975, to its minute-by-minute Execunet service.
In substance, Execunet was ordinary long-distance
telephony.”

AT&T resisted at every step, filing regulatory objec-
tions, denying interconnection, and delaying access
wherever possible. Those efforts ultimately failed. The
long-distance monopoly that earlier policymakers
had believed could—and should—be preserved gave
way to competition, not because Congress repealed it
outright, but because technological convergence had
undermined the assumptions on which it rested.

Antitrust Tries Its Hand: The Breakup
of AT&T

The DOJ eventually concluded that many of AT&T’s
resistances to rivals violated US antitrust law and so
filed suit against AT&T in the 1970s. The case dragged
on for years and was going poorly for the company. In
1982, AT&T and the DOJ agreed to a breakup of the
company, which was implemented in 1984 under the
supervision of the US District Court for the District
of Columbia.8

The divestiture was organized along what
appeared, at the time, to be natural lines, but which
were in reality creations of regulation. AT&T’s local
telephone monopolies were spun off into seven
regional BOCs, later known as the “Baby Bells,” while
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AT&T retained long-distance service and equipment
manufacturing. The structure reflected the prevailing
belief that local service was a natural monopoly, while
long-distance and manufacturing services could sup-
port competition.9

Even as the breakup was being put in place, how-
ever, evidence was mounting that these distinctions
did not reflect technological or market realities. Com-
petitive local fiber-optic networks were beginning to
emerge; Teleport, the first major example, was formed
in 1983.1° Cellular service—already gaining traction in
Europe—showed none of the characteristics of a nat-
ural monopoly.

In adjacent markets, computing and communica-
tions were visibly converging: H&R Block acquired
CompuServe in 1980 and began aggressively market-
ing an online service that blurred the line between
data processing and communications.!’ Meanwhile,
state regulators were fielding requests to soften
the boundary between local and long-distance ser-
vice through mechanisms such as extended area
service, foreign exchange lines, and special toll dis-
count plans.

The difficulty—perhaps the impossibility—of
defining stable industry boundaries became even
more apparent after the breakup of AT&T. Under the
1982 consent decree, the Baby Bells were subject to
strict line-of-business restrictions that barred them
from entering long-distance service, equipment man-
ufacturing, and “information services.”'?

To escape those restrictions, a Bell company had
to persuade Judge Harold Greene that there was no
substantial possibility it could use its local monop-
oly power to impede competition—a legal standard
so demanding that success was rare. The Bells filed
thousands of waiver requests. Each required DOJ
review and, ultimately, hearings and rulings by the
court. The resulting backlog turned the divestiture
court into a slow, de facto regulator.’3

Simultaneously, the FCC was engaged in its
own struggle to draw workable lines between reg-
ulated telecommunications services and emerg-
ing information services. The FCC’s Computer
Inquiries—spanning from the 1960s through the
early 1990s—were a series of efforts to separate
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monopoly communications from competitive com-
puting, even as the technologies underlying the two
became inseparable.4

By classifying data and enhanced services as unreg-
ulated and requiring carriers to offer them over open
transmission facilities, the FCC unintentionally cre-
ated an environment in which one new application
would flourish: The World Wide Web, accessed via
telephone networks, was launched and grew rapidly
in the 1990s.

By the early 1990s, telecommunications policy
was trapped between two failing strategies: court-
managed line-of-business restrictions unable to keep
pace with innovation and regulatory classifications
that grew harder to defend as networks, services, and
applications converged. Much of the Telecommuni-
cations Act of 1996 was an attempt to resolve these
tensions—replacing judicial micromanagement and
brittle boundaries with a new statutory framework
for competition.

Congress’s Response: The
Telecommunications Act of 1996

By the early 1990s, the strain on the telecommuni-
cations regulatory framework had become impossi-
ble to ignore. Artificial market boundaries created by
decades of regulation—and reinforced by the AT&T
divestiture—were under sustained pressure from
technological change. At the same time, the divestiture
court’s requirements and the FCC’s hands-on regula-
tions produced a system that was legally complex, eco-
nomically fragile, and increasingly disconnected from
how communications markets wanted to evolve.

The most intense pressure centered on the pro-
hibition against BOCs providing long-distance ser-
vice in competition with AT&T, MCI, and Sprint.
These long-distance carriers opposed Bell entry in
part because access charges—payments made to local
telephone companies—accounted for roughly 45 per-
cent of long-distance costs and were marked up sev-
eral hundred percent above incremental cost.!S This
price structure gave the BOCs the means and incen-
tive to disadvantage rivals.
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The Bells, however, viewed long-distance entry
as strategically essential: Customers were clamoring
for seamless services, and the long-distance carriers
were investing to bypass the Bell networks. If those
efforts succeeded, the BOCs feared they would suffer
substantial competitive harm while remaining legally
barred from responding.16

These tensions, along with many others, set the
stage for the ’96 act. But the same regulatory and
antitrust decisions that had shaped the industry also
fractured its politics. The act was not the product of
a unified vision of telecommunications markets but
a negotiated settlement among factions whose iden-
tities had been defined by law. The resulting statute
combined sweeping pro-competitive aspirations with
detailed, technology-specific compromises.

At its core, the 96 act sought to replace monopoly
protection with competition. Local telephone compa-
nies lost their exclusive franchises and were required
to interconnect with competitors, unbundle and lease
their networks at incremental cost, and make services
available for resale. In exchange, Congress struck
what became known as the “Grand Bargain”: BOCs
would be permitted to enter the long-distance mar-
ket, but only after satisfactorily assuring the FCC that
they had opened their local markets to competition.!7

The ’96 act also codified and expanded the con-
cept of universal service. Originally advanced in the
1970s by AT&T as part of an effort to preserve its
long-distance monopoly, universal service evolved
into a broad commitment of subsidies to rural areas.!®
The act required subsidies to be transparent and com-
petitively neutral, with a focus on rural areas, schools,
libraries, and healthcare providers. Implementing
these principles proved difficult, however, because
the FCC’s existing systems were built around legacy
telephone company territories and ownership pat-
terns rather than competitive markets.

Beyond telephony, the act attempted to stimulate
competition across communications platforms. It
lifted long-standing restrictions on telephone compa-
nies providing video services and created a new reg-
ulatory framework—Open Video Systems (OVS)—to
facilitate entry into cable television markets. Few
firms adopted the model, and the rules remain on the
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books today despite their technological irrelevance.
The act also phased out rate regulation for some cable
TV services and barred local governments from pre-
venting cable operators from offering telecommuni-
cations services.'9

While primarily focused on telephone and cable
markets, the ’96 act also contained provisions
with profound implications for the internet. Sec-
tion 230 shielded online platforms from liability for
user-generated content, while the Communications
Decency Act attempted—unsuccessfully—to regulate
online indecency.2® The act additionally granted the
FCC tools for regulatory flexibility, including author-
ity to forbear from enforcing outdated rules.

Notably, the ’96 act left cellular services largely
unregulated. That decision—made at a time when
mobile telephony was still viewed as a niche—proved
pivotal. Free from the weight of legacy classifications,
mobile services evolved into the dominant communi-
cations platform for most Americans.

The ’96 act represented Congress’s attempt to
escape a regulatory system built on increasingly inde-
fensible boundaries. It relied on competition rather
than categorical distinctions to discipline markets.
Yet the act also carried forward many of the assump-
tions, classifications, and compromises of the regime
it was meant to replace—a tension that would shape
its outcomes in the decades that followed.

The Aftermath: A Revolution No One
Anticipated

What were the impacts of the ’96 act? Observers and
researchers offer a mixed verdict. The act is often
credited with removing legal barriers to competi-
tion, but its primary mechanism for creating local
telephone competition—mandatory unbundling and
resale—failed to produce the industry structure that
policymakers and regulators envisioned. That out-
come should not be surprising. Innovation, by defini-
tion, does not go according to plan.

Assessing the 96 act’s legacy requires looking
beyond specific market outcomes and consider-
ing how it affected the basic features of an evolving
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economy. Three such features matter most: the foun-
dations on which innovations are built, who can intro-
duce innovations, and how success is determined.2!
Regulatory policy powerfully shapes all three.

The ’96 act’s most explicit ambition was to remake
the industry foundations on which innovation would
occur. It attempted to do so by dismantling regulatory
boundaries, impressing obligations on local telephone
companies, and creating new entry frameworks such
as OVS. Research suggests that the least consequen-
tial of these efforts were the unbundling and resale
requirements.22

Firms that relied on these provisions often grew
quickly and then disappeared. The reasons are
straightforward: The requirements reflected a polit-
ical compromise built around existing services and
incumbents rather than a realistic vision of rapidly
evolving future markets. Building new firms on legacy
networks made differentiation difficult, innovation
harder still, and profitability uncertain. The complex-
ity of the rules—and the litigation they spawned—
introduced long delays between investment and
revenue, a burden many entrants could not survive.

By contrast, the removal of regulatory mar-
ket boundaries proved transformative. Eliminating
distinctions between local and long-distance ser-
vice, lifting restrictions on who could provide video
programming, and rejecting artificial separations
between transmitting and enhancing content allowed
providers to respond directly to customer pref-
erences. Long-distance companies declined not
because they were outcompeted within their cate-
gory, but because the category itself ceased to matter.
The result was a wave of mergers, divestitures, and
reorganizations that reflected economic convergence
rather than regulatory design.

More important than any particular transaction
was the change in who could innovate. Rather than
telephone companies simply entering video markets
and cable companies entering telephony, firms began
competing as broadband, content, and platform pro-
viders, pursuing different technological paths. Cable
TV services have persisted but increasingly compete
with streaming platforms rather than each other. The
center of gravity shifted away from regulated services
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toward applications, platforms, and devices operating
in rapidly changing ecosystems.

Mobile services illustrate this shift most clearly.
Cellular service—left largely unregulated by the
act—evolved rapidly. The introduction of the iPhone
in 2007, followed by competing operating systems
and app ecosystems, dramatically increased demand
for mobile broadband. US providers aggressively
deployed successive generations of wireless technol-
ogy, while advances in satellite and aerospace engi-
neering enabled low Earth orbit broadband systems
that increasingly complement terrestrial networks.
These developments did not emerge from statutory
bargaining or regulatory micromanagement; they
emerged from an environment in which boundaries
were left to markets.

It is difficult to imagine this trajectory under a
regime that preserved local telephone monopolies or
maintained rigid distinctions between services. Broad-
band deployment, mobile innovation, and satellite
integration would almost certainly have been subject
to prolonged regulatory proceedings. Yet it is equally
striking that few of the major innovations trace
directly to the ’96 act’s central compromises, such as
the Grand Bargain or unbundling mandates. In some
cases, efforts to fine-tune entry conditions appear to
have reduced competition rather than enhanced it.

Perhaps the 96 act’s most enduring effect was
shifting the system for determining success. Before
deregulation, innovation in local networks depended
on layers of regulatory approval, often accompanied
by detailed conditions that reflected administrative
judgments about acceptable offerings. After the act’s
deregulatory provisions took hold, customers—not
regulators or courts—became the primary arbiters
of success. The wide range of business models, tech-
nologies, and services that followed suggests a sys-
tem that is more resilient and adaptive than the one
it replaced.

The revolution that followed the ’96 act was not
one Congress designed. It was larger, messier, and
far more consequential—and it emerged not from
carefully drawn rules but from the abandonment of
boundaries that no longer made sense, allowing US
companies to be world leaders in digital innovation.
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What We Have Learned

At least three lessons emerge from this analysis of the
’06 act and its aftermath.

Regulating Categories Fails in an

Evolving Economy

Regulations before the 96 act and some portions of
the act itself were built on service-based categories
that reflected the physical and economic realities of
yesteryear. They could not survive the rise of a digi-
tal age.

As computing, communications, and content
converged, firms reorganized themselves in ways
that made legacy classifications harmful. Companies
transformed into networking, multimedia, and other
computing platforms. These changes were the result
of not regulatory permission but technological and
economic forces unleashed by deregulation. Many of
the act’s core distinctions became obsolete almost
immediately.

The lesson is not that Congress failed to anticipate
specific technologies. It is that regulatory frameworks
built around static categories falter in environments
characterized by rapid innovation and recombination.
When categories collapse, regulation follows—not
the other way around.

Competition Is a Discovery Process, Not a
Design Exercise

Much of the ’96 act was premised on the idea of man-
aged competition. Incumbent local telephone com-
panies were required to unbundle their networks and
lease facilities to rivals at regulated rates. In theory,
this would allow competition to emerge quickly and
efficiently. In practice, it produced years of litigation
and discouraged entry.

Incumbents already served nearly the entire
market, and the pricing rules imposed on their net-
works threatened financial viability. Predictably,
they resisted.

Vibrant competition arrived only when each firm
focused on its vision of an alternative future—a
greenfield where there was no incumbency, only
opportunities to fail and succeed. Investments
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reflected entrepreneurial judgments about consumer
demand, not regulatory plans. The lesson is that com-
petition works best as a discovery process in which
firms experiment, building on what has come before,
and are rewarded only when customers choose their
services over the competition’s.

Letting Go of Boundaries Matters More Than
Picking Paths

Even the most detailed provisions of the 96 act did
not produce its greatest consequences. Rather, the
most profound impacts came from its decision to
remove long-standing legal barriers. Eliminating
restrictions on entry across services allowed firms
to follow customers’ desires rather than regulatory
definitions. Over time, this produced consolidation,
divestitures, and reorganization on a massive scale.

This consolidation was not evidence of policy fail-
ure. It was the natural result of dismantling an indus-
try structure that had been frozen for decades by law.
Markets reorganized around broadband platforms
instead of political boundaries or legacy technolo-
gies. Attempts to preserve older structures—or dic-
tate new ones—proved far less effective than allowing
firms to adapt.

Two examples illustrate this dynamic. First,
Section 230—originally a modest effort to pro-
tect early internet services from liability for user
content—enabled the development of large-scale,
multisided digital platforms. Its impact far exceeded
its authors’ expectations. Second, the act’s effort to
engineer video markets failed, while competition
eventually emerged through streaming platforms and
virtual providers—enabled in part by Section 230—
that bundled content in ways consumers valued.

The lesson is not that policymakers should aban-
don rules altogether. It is that the hardest—and most
important—regulatory choice is often deciding what
not to control. In fast-moving sectors, preserving
flexibility and allowing industries to evolve beyond
regulatory vision is more valuable than attempting
to guess which structures, technologies, or services
will succeed.

Conclusion

The Telecommunications Act of 1996 is best under-
stood as a case study in how regulations influ-
ence economic and technological innovation. Its
most durable contribution was not its detailed
market-opening provisions, many of which faltered
at best, but its willingness to let go of traditions that
held the country back.

Where Congress attempted to manage compe-
tition or preserve categories, it fell behind current
events. Where it stepped back and allowed markets
to discover new arrangements, innovation flourished
in ways no one anticipated. That pattern is repeat-
ing today as artificial intelligence reshapes industries
built on assumptions of stable technologies, predict-
able demand, and clearly defined services.

AT poses a similar challenge as an expanding, indis-
crete set of changing capabilities that recombine com-
puting, communications, and information. Attempts
to regulate Al by category—model type, use case, or
industry—risk reproducing the fragilities that plagued
telecommunications policy. The most consequential
policy question is how to avoid freezing in place dis-
tinctions that are at best yesterday’s conventional wis-
dom. As in telecommunications, regulatory design will
be slower to reveal viable paths than will competition,
experimentation, and user-driven adoption.

Nowhere is this tension more visible than in elec-
tric and water utilities serving Al-driven data centers.
These utilities operate under regulatory frameworks
built for incremental growth, long planning horizons,
and stable demand profiles. Al data centers disrupt
those assumptions, creating rapid, location-specific
surges in electricity and water demand that challenge
existing regulatory models.

Regulators face pressure to protect customers
from change—often using tools designed for a dif-
ferent era. The lesson from telecommunications is
clear: Regulatory flexibility matters. Frameworks
that allow utilities, customers, and investors to
adapt dynamically will be more resilient than those
that attempt to predefine acceptable uses, technolo-
gies, or growth patterns.
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As Al—or any emerging technology—accelerates not failing to predict the future but insisting that it
upheavals across sectors, policymakers would do well look like the past.
to remember that the greatest regulatory mistake is
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V. Why the 1996
Telecommunications Act Was
Essential yet Failed

Adam Thierer

The passage of the Telecommunications Act of 1996
marked a crucial moment in the history of informa-
tion and communications technology (ICT) policy in
the United States. As an analyst at the Heritage Foun-
dation in the early 1990s, I was actively involved in
the debates leading up to the passage of the Telecom
Act. I worked closely with key congressional lawmak-
ers and committees during that time and saw the act
evolve from just a few pages of streamlined deregu-
latory language into a complex, 128-page law full of
contradictions.

In this chapter, I argue that the Telecommunica-
tions Act has been a mixed bag at best.! The law did
somewhat move the US away from a convoluted,
analog-era regulatory regime that had served the pub-
lic poorly? Unfortunately, reforms unfolded quite
slowly, and the law’s ambiguity created new prob-
lems. Specifically, the Federal Communications Com-
mission (FCC) continued to meddle in ICT markets
in costly, inefficient ways.

The best thing about the Telecom Act was what it
did not do. Specifically, the law treated some sectors
with a much lighter regulatory touch while largely
ignoring other technologies. Immediately after the
Telecom Act’s passage, regulators prioritized older
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sectors, such as wireline telephony, cable television,
and over-the-air radio and television broadcasting,
over emerging technologies. This was a blessing.
By passing a mostly backward-looking law, Con-
gress created an implicit policy firewall between
the analog and digital eras. Regrettably, older sec-
tors continued to labor under mountains of meddle-
some regulatory policies. Luckily, however, newer
technologies—especially online services, personal
computing, electronic commerce, and smartphone
hardware and applications—enjoyed general regula-
tory forbearance and benefited from a presumptive
freedom to innovate.

Unfortunately, many problems with the Telecom
Act remain because Congress failed to provide a clear
vision and timetable for reform while also leaving the
door open to ongoing FCC regulation. Reforms are
still needed 30 years later.

A Response to Analog-Era
Regulatory Mistakes

The Telecom Act’s primary objective was “to promote
competition and reduce regulation in order to secure
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lower prices and higher quality services for Ameri-
can telecommunications consumers and encourage
the rapid deployment of new telecommunications
technologies.”3 Congress was responding to the con-
voluted thicket of federal, state, and local regula-
tions that limited innovation and competition in ICT
sectors. The FCC was responsible for much of this
problem, but every state also had a public utility com-
mission (PUC) that established entry requirements,
regulated rates, and managed market outcomes in
various ways.

Geographic monopolies in telephony, cable, and
broadcasting developed not by natural market forces
but through intentional political decisions and the
imposition of a wide variety of regulatory mech-
anisms.4 These included line-of-business restric-
tions, operating licenses and permits, price controls
and rate-of-return regulations, technical device and
equipment regulations, and various quality-of-service
and access requirements. Overlapping and inefficient
“universal service” subsidies distorted markets and
reinforced monopolies. Meanwhile, under the theory
that the government owned the airwaves, the FCC
tightly controlled wireless spectrum allocation and
use. As a result, bureaucrats possessed sweeping con-
trol over the nation’s means of production of infor-
mation. These policies created direct barriers to new
entry, innovation, consumer choice, and free speech.5

The Telecom Act was also a response to the 1982
antitrust breakup of AT&T by the Department of Jus-
tice (DOJ).6 Incredibly, the DOJ handed control of
the resulting AT&T antitrust consent decree to just
one judge on the US District Court for the District of
Columbia. This arrangement left him free to dictate
important policies for the communications market-
place unilaterally, adding another layer of court-based
regulation to what the FCC and the state PUCs were
already imposing. With the Telecom Act, Congress
looked to reassert its authority over these issues to
address this problem.

In sum, for most of the 20th century, a regula-
tory hydra comprehensively controlled almost every
facet of American communications and media tech-
nology, with the notable exceptions of newspapers,
publishing, and computing. Strangely, therefore,
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the oldest and newest ICT sectors in America were
largely exempt from most federal and state regula-
tion, but everything in between was smothered in
confusing layers of technocratic regulations, distor-
tionary subsidies, antitrust micromanagement, and
speech controls. This continuing problem, which
I refer to as “telecom’s twilight zone,” is discussed
more below.

While the policies imposed by the FCC, state
PUCs, and courts were supposed to serve “the pub-
lic interest,” by the early 1990s it became clear that
this system was broken and failing consumers. As
enforced by politicians and bureaucrats, “the pub-
lic interest” ultimately had little to do with what the
public actually wanted—more competition, more
choices, and more diverse content.” Instead, the sys-
tem was often serving private interests that had “cap-
tured” the regulatory process.® As the early 1990s
witnessed the dawn of digital technologies, personal
computers, the internet, electronic commerce, and
advanced wireless systems, the old regulatory system
obviously had to come in line with modern market-
place realities and consumer desires.

“A Model of Ambiguity”

This unfortunate regulatory history forced Con-
gress to explore major reforms to traditional com-
munications and media policies, and after an
intense debate, the Telecom Act passed. While Con-
gress hoped to “promote competition and reduce
regulation,” the Telecom Act ultimately yielded
micromanaged, partial liberalization. The law did
not initiate far-reaching deregulation or agency
abolition—which was what the Carter administra-
tion and Congress did in the late 1970s by sweeping
away the regulatory regime that once governed the
commercial airline marketplace. The Telecom Act
instead retained much of the traditional regulatory
apparatus. It tweaked some old rules, introduced
new ones, and even empowered the FCC to engage
in new types of market manipulation.

The act retained the traditional regulatory approach
of partitioning ICT markets in different “silos,” with
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sector-specific FCC bureaus overseeing unique bod-
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ies of law for “cable service,” “telecommunications,”
“mobile service,” or “broadcasting.” The rise of dig-
ital markets, online speech, and other new commu-
nications and media options signaled that a world of
technological convergence was coming. Yet instead of
eliminating those artificial distinctions and regulatory
silos, Congress allowed them to persist and even bol-
stered them.

In a 1999 Supreme Court decision that evaluated
the FCC’s powers under the Telecom Act, Justice
Antonin Scalia concluded,

It would be gross understatement to say that the
1996 Act is not a model of clarity. It is in many
important respects amodel of ambiguity or indeed
even self-contradiction. That is most unfortunate
for a piece of legislation that profoundly affects a
crucial segment of the economy worth tens of bil-
lions of dollars.1°

Despite this ambiguity, the Court allowed the
FCC to continue to micromanage telecom markets
because the justices generally deferred to Congress
and its authority to establish the agency’s powers,
even if the law was broad and self-contradictory.

This makes it clear that the biggest problem with
the Telecom Act was Congress’s failure to seriously
constrain the FCC, which empowered the agency to
regulate more using open-ended new powers. The
most problematic new rule involved “open access”
provisions regulating the sharing of traditional wire-
line telephone lines and components.™

Leading up to and following the Telecom Act,
an astonishing amount of time and paperwork was
devoted to maintaining the artificial demarcation
between “long-distance” and “local” telephony.
Instead of sweeping these distinctions away in the
Telecom Act, Congress reinforced them and created
new regulatory authority through infrastructure-
sharing rules and interconnection mandates, leav-
ing the FCC broad discretion to enforce them. The
agency used these ambiguous provisions to create
a confusing new set of “unbundled network ele-
ment” (UNE) sharing rules and a convoluted pricing
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formula for them called “total element long-run
incremental cost” (TELRIC) pricing.!?

Like all central planning efforts, the UNE-TELRIC
regulatory regime produced more paperwork and
litigation than consumer benefits. Three of the
most important rules the FCC generated during
this period—the Local Competition Order (1996),
UNE Remand Order (1999), and UNE Triennial
Review (2003)—totaled a staggering 1,575 pages and
6,770 footnotes of regulations.’3 The FCC promul-
gated many other rules to implement other parts
of the Telecom Act, and countless additional state
PUC proceedings created many additional rules
and proceedings.

Lawyers benefited far more from this paperwork
than the public did, and it set back industry invest-
ment for a time as more regulatory proceedings and
legal challenges ensued, creating enormous market
uncertainty. In the wake of the 2003 UNE Triennial
Review rulemaking, one telecom lawyer famously
told The New York Times, “Every word will be chal-
lenged. . . . My children will go to college on this stuftf.
This is a lawyer’s dream.”4

What is most astonishing about this is how irrel-
evant it would all become due to dynamic change
in ICT markets. With the rise of robust nationwide
wireless networks and high-speed fiber networks, the
“long-distance” versus “local” telephony distinction
became meaningless rapidly. Markets and the public
moved along faster than the FCC.

The FCC promptly shifted its attention to control
of broadband markets as the “net neutrality” wars
began in the mid-2000s. Another long fight ensued
over whether the FCC could regulate how broadband
services were packaged and priced. Once again, law-
yers and lobbyists benefited more than anyone else
from this until the regulations were finally beaten
back after a protracted, decade-long fight.!s

There were also many other FCC efforts to use its
ambiguous authority under the Telecom Act (or pre-
vious policies that Congress failed to reform) to reg-
ulate in other ways. Those include agency efforts to
influence television programming decisions directly
and indirectly (something the FCC still does today, as
discussed below) by using the threat of agency fines
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and other penalties. And the law included require-
ments for new broadcast television ratings to address
violent content using a V-chip, which could block
rated shows if households programmed their V-chip
to do so. Few did, however, and the system proved to
be a bust and was forgotten quickly.’6

The Telecom Act also included other new speech-
regulatory that raised First
Amendment-related challenges. The law included

related schemes
Communications Decency Act provisions seeking to
regulate “obscene, lewd, lascivious, filthy, or inde-
cent” content online, but the Supreme Court unani-
mously declared them unconstitutional in the historic
1997 case Reno v. American Civil Liberties Union.'7 The
actalso included cable TV signal “scrambling” rules to
filter sexually explicit programming, but the Supreme
Court also struck those down in 2000.18

On top of all the economic and speech-related
regulation that unfolded in the wake of the Tele-
com Act, the FCC also used any telecom and media
merger as an opportunity to extract from firms a
variety of “voluntary concessions” that could not
otherwise be obtained through standard legal pro-
cedures.’ Again, this happened because Congress
failed to limit the scope of agency powers in the
Telecom Act.

Some Important Accomplishments

Despite those problems, the Telecom Act included
some provisions that produced positive results. The
law spurred a move away from price controls and
rate-of-return regulations, which were highly destruc-
tive. It also clawed back authority from the courts,
which had been empowered to dictate important
policies for the communications marketplace by the
1984 AT&T antitrust breakup.

The act’s two most important elements were its
preemption provisions, which helped spur the devel-
opment of robust nationwide markets, and Section 230
of the Communications Decency Act of 1996, which
was part of the Telecom Act. This provision became
a catalyst for the explosive growth of online markets
and speech. Each is discussed in turn.
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Addressing State Barriers to Innovation

and Competition

The Telecom Act recalibrated the federal-state bal-
ance of power and helped push communications
markets into a new technological era, especially by
moving the nation away from regional regulation and
local monopolies.

Section 253 of the law stated that “no State or local
statute or regulation, or other State or local legal
requirement, may prohibit or have the effect of prohib-
iting the ability of any entity to provide any interstate
or intrastate telecommunications service.”’?° This
addressed the costly patchwork of anticompetitive
state public utility regulations that had encumbered
communications markets for decades, as discussed
above.

Unfortunately, the way Congress addressed juris-
dictional responsibilities throughout the act resulted
in some continuing confusion and contentious court
battles.?! Again, this is why Justice Scalia argued the
Telecom Act was “amodel of ambiguity or indeed even
self-contradiction.” A 2021 Congressional Research
Service (CRS) report similarly noted how “delineating
the contours of the FCC’s preemption authority can
become complex once specific statutory provisions
are brought to bear on particular issues.”22

This confusion flowed from the act’s back-and-
forth provisions regarding some jurisdictional assign-
ments. For example, Section 704 of the law said that
“nothing in this Act shall limit or affect the author-
ity of a State or local government . . . over decisions
regarding the placement, construction, and modifica-
tion of personal wireless service facilities.” However,
the act went on to establish important limitations on
this local power by stipulating that governments

“(I) shall not unreasonably discriminate among
providers of functionally equivalent services; and

“(II) shall not prohibit or have the effect of prohib-
iting the provision of personal wireless services.?3

Congress included other provisions granting the
FCC authority to preempt laws that undermined
nationwide competition. Section 706 specified that
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the FCC and state regulators should “encourage
the deployment on a reasonable and timely basis of
advanced telecommunications capability to all Amer-
icans” through the use of “regulatory forbearance,
measures that promote competition in the local tele-
communications market, or other regulating methods
that remove barriers to infrastructure investment.”24

Despite some contradictions, the Telecom Act
helped establish more robust national wireless and
broadband markets. Luckily, Congress had already
authorized spectrum auctions as a method of allo-
cating national wireless licenses.?5 Federal lawmakers
were attracted to the revenues such auctions could
generate—and ongoing auctions did generate bil-
lions for federal coffers.26 More importantly, auctions
injected greater market discipline into the spectrum
allocation process by distributing wireless licenses.
Previously, the agency used highly politicized com-
parative hearings and random lotteries to determine
who received licenses.?” Unfortunately, as noted
below, Congress did not follow through with addi-
tional policy reforms needed to ensure fully flexible,
tradable spectrum rights.

Telecom Act preemption provisions also facili-
tated wireline broadband rollout. After a protracted
battle over proposed net neutrality regulations sub-
sided, investment grew and high-speed fiber net-
works acquired broader reach. A USTelecom report
on broadband capital expenditures for America’s
major wireline, wireless, and cable broadband pro-
viders noted that spending totaled nearly $90 billion
in 2024.28 In turn, these investments laid the ground-
work for the massive Al-related infrastructure build-
out happening today.29

In sum, the Telecom Act’s push for nationwide
competition and deployment encouraged more
robust investment and innovation as a new global
information technology marketplace was taking
shape. The provision discussed next furthered that
outcome even more.

Section 230: The Foundation of American
Digital Technology Success

The greatest irony of the Telecom Act is that its most
consequential provision was largely an afterthought.
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“When the 1996 Act passed, few observers would have
thought that Section 230 would have any long-lasting
or profound effects,” note Hudson Institute scholars.3°
Yet this provision would become the legal cornerstone
of the modern digital economy and the foundation of
America’s dominance in the global tech markets.3!

Section 230 was meant to address confusion in
lower courts regarding liability for third-party speech
on online platforms.3> The provision addressed that
problem by shielding online intermediaries from
liability for the third-party content and communica-
tions that traveled over their networks. This liability
shield facilitated more speech outlets and opportuni-
ties and “has served as protective armor for internet
users of every stripe.”33

Section 230 also led to an explosion of online
commercial activity and investment as information
platforms and applications grew. “No other sen-
tence in the U.S. Code,” one expert argued in 2015,
“has been responsible for the creation of more value
than that one.”34 Section 230 allowed an entirely new
generation of once-tiny tech startups to grow rap-
idly, generate trillions in economic activity, and cre-
ate American-based global technology powerhouses.
Without Section 230, internet entrepreneurs, smart-
phone apps, and social media platforms would have
faced the threat of litigation-happy trial lawyers and
countless state regulators.

While some critics of the provision think it has
been too generous to tech companies, eliminating it
would have devastating ramifications. A January 2026
study by the Computer & Communications Industry
Association said repealing Section 230 protections
would cost investors at least $2.2 trillion, amounting
to a 3.8 percent decline in the S&P 500.35 Without this
default liability shield, online speech would also be
less free and vibrant.3¢

Ultimately, legal simplicity and a general freedom
to innovate are powerful catalysts for the growth of
commercial applications and free expression.3” The
key takeaway of these successes is that where markets
and technologies were freed from regulatory shackles
and where the FCC and trial lawyers were restrained
from intervening in emerging sectors, innovation and
speech blossomed.
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The Continuing Need for Reform

Unfortunately, Congress did not adequately finish
the job it started in the Telecom Act because it failed
to sunset the many archaic rules governing telecom
and media markets and simultaneously delegated
too much authority to the FCC to regulate in other
ways. While America’s information marketplace
evolved rapidly, the law and the agency did not. Just
11 years after the law passed, CRS had already con-
cluded that “the environment we live in today was
barely contemplated” when the Telecom Act passed,
and “there is consensus that the current statutory
framework is not effective in the current market
environment.”38 What was obvious to CRS in 2007
is even more evident in the remarkably diverse ICT
ecosystem of 2026.

Unfortunately, the FCC continues business as
usual, which threatens to extend analog-era regu-
lations into the AI age.39 While the FCC’s relevance
rapidly wanes, the agency remains remarkably active
and continues to exert considerable influence over
ICT markets. According to the Competitive Enter-
prise Institute’s latest annual survey of federal regula-
tory activity, the FCC ranks first among independent
regulatory agencies in terms of rules promulgated,
outpacing the Securities and Exchange Commission
and Nuclear Regulatory Commission, among others.
An estimated 88 percent of those FCC rules affect
small businesses.4°

Even if some of these rules have pro-competitive
intent, most of the agency’s regulations are unnec-
essary vestiges of a bygone era. Worse yet, many of
the regulations benefit incumbents, not the pub-
lic. “The FCC’s broad grant of authority, combined
with its impenetrable complexity, means that it has
nearly boundless ability to distribute favors and shape
the trillion-dollar technology and media industries,”
notes telecom scholar Brent Skorup.4!

For example, universal service subsidy rules have
resulted in decades of cost overruns and inefficient
service delivery.4> For households in need of broad-
band assistance, subsidies should have long ago been
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divorced from distortive FCC regulations that mostly
benefited rural carriers. Policymakers should have
delivered assistance directly to needy families as tar-
geted, means-tested welfare instead.

Likewise, while some level of spectrum governance
remains important, it, too, should have been removed
from the FCC’s hands decades ago. Technical spec-
trum allocation and management decisions could
have been transferred to the National Telecommuni-
cations and Information Administration or a private
technical coordination body. FCC spectrum manage-
ment simply has too many political strings attached
and has too often been co-opted by industry players
to exclude competition.43

Finally, as noted earlier, the FCC never had any
business being America’s third antitrust agency by
imposing layers of indirect mandates on parties
pursuing mergers. The Federal Trade Commission
(FTC) and the Department of Justice Antitrust Divi-
sion already possess more than enough authority to
police markets and mergers. Moreover, the FCC is
just not very good at it. In one of the agency’s most
famous blunders, the FCC spent years obsessing over
the AOL-Time Warner merger and imposed various
conditions to address dial-up internet access and
instant messaging activities.44 The merger ended up
failing miserably, with the combination losing almost
$100 billion within three years before the firms
finally divorced a few years later.45 AOL-Time War-
ner got steamrollered by new broadband competitors,
online platforms, and social networking services that
no one, including FCC officials, saw coming.4¢

Unfortunately, Congress did not adequately address
any of these problems in the 1996 act. In fact, it made
matters worse in some ways by handing the agency
open-ended authority to impose “a stupefyingly com-
plex labyrinth of rules” that were “a logistical night-
mare all around,” as telecom analyst Peter W. Huber
noted in 200347 Alfred Kahn, America’s leading
expert on network regulation at the time, decried the
FCC’s approach and called for “deregulating the pro-
cess of deregulation” because the agency had bungled
things so badly.48
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Regulators Will Change Only When
Forced by Congress or Technological
Realities

The key lesson of the Telecom Act experience is that it
is essential to get the job done when looking to clean
up past messes and even more crucial to not create
new problems while doing so. Instead of specifying
meaningful limits on FCC power and a clear time-
table to achieve liberalization objectives, Congress
hoped regulators would voluntarily abide by the act’s
goal to “promote competition and reduce regulation.”
This was wishful thinking. Even before the Telecom
Act, it was clear the agency would never relinquish
control over markets, even when encouraged by Con-
gress to forbear from regulating.

Consider an obscure provision of the FCC’s code
that Congress passed in 1983, related to “New Tech-
nologies and Services.” The law said,

It shall be the policy of the United States to
encourage the provision of new technologies and
services to the public. Any person or party (other
than the Commission) who opposes a new tech-
nology or service proposed to be permitted under
this chapter shall have the burden to demonstrate
that such proposal is inconsistent with the public
interest.49

The provision also established a 12-month time-
table for any FCC action pursuant to the clause. The
FCC could have used this provision to unlock new
types of ICT services on a quicker timetable by ensur-
ing that new players had a presumptive freedom to
innovate. Instead, the agency mostly ignored the law
and continued regulating new technologies as it had
always done.5°

That happened because bureaucrats never had
strong incentives to relinquish power voluntarily.
Congress should have placed tighter limitations on
the FCC and required it to forbear from regulating
new services. Congress should have also conducted
greater oversight of FCC actions that violated that
principle and held the agency accountable. Unfortu-
nately, those things never happened.
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Even when the FCC does get around to relaxing
regulation, it usually comes after protracted legal bat-
tles. In the past century, the FCC aggressively regu-
lated the design of telephone hardware and limited
new entry and innovation in the equipment market.
The agency largely backed AT&T’s argument that
only the monopolist should provide telecom equip-
ment to ensure system integrity. The results were
ludicrous. In one astonishing episode in the 1950s,
the FCC sided with AT&T in blocking the sale of a
device called the Hush-a-Phone, which was simply a
small plastic cup that snapped onto the mouthpiece
of a phone to provide privacy for callers.5! The FCC
eventually reversed course and started allowing new
types of telephone handsets, but not without plenty
of regulation. It would be decades before the FCC
changed its ways and let users get access to simple
new features, like different telephone handset colors,
designs, and longer cords.

Contrast that situation with today’s ICT equip-
ment market and imagine if the FCC had been
allowed to regulate every aspect of smartphone
design in the same way the agency controlled old
telecom equipment decisions. The smartphone rev-
olution would not have taken off as quickly as it did
had Steve Jobs and Apple been forced to endure
years of regulatory proceedings before offering the
public a mobile supercomputer in the form of the
iPhone. Similarly, the online video marketplace or
smartphone application ecosystem would have stag-
nated had the FCC been in a position to require a
license before every new app launched to ensure
that it served “the public interest.”

While the Telecom Act included various forbear-
ance provisions and requirements for periodic regu-
latory review, the agency largely ignored them even
though there was plenty of regulatory deadwood
that could have been discarded long ago. As Skorup
observes, “Reviewing modern communications laws
and regulations is akin to pawing through an eccentric
antique dealer’s basement: One stumbles upon arti-
facts that no one quite remembered were there and
that no one can quite justify.”s The FCC seems to be
willing to throw in the towel only after old ICT tech-
nologies become completely obsolete. For example,
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the agency finally scrapped its Morse code regula-
tions in 2007, and in 2025 the FCC finally closed the
book on regulations governing telegraphs, rabbit-ear
broadcast receivers, and phone booths.53

Telecom’s “Twilight Zone” Problem
Grows Worse

Congress’s failure to reform archaic telecom and
media policies continues to create opportunities
for unnecessary and illogical FCC meddling in mar-
kets and speech. Recently, for example, FCC Chair-
man Brendan Carr has been engaged in battles with
late-night talk show hosts Jimmy Kimmel and Ste-
phen Colbert regarding different content choices
both hosts made. After a Democratic candidate for
office appeared on Colbert’s show, Carr pressured
the show’s broadcasters and reminded them of the
equal-time rule’s application to their programs.54 This
92-year-old regulation requires licensed broadcasters
to “afford equal opportunities to all other candidates”
when one candidate appears on certain programs
beyond just ordinary newscasts.55 Chairman Carr
argues the agency’s pressure on the broadcasters air-
ing those shows represents straightforward enforce-
ment of long-standing FCC regulatory authority.s¢
One need not weigh the merits of Chairman Carr’s
reading of the agency’s authority in this case to ask a
different question: Why is the agency still in the busi-
ness of regulating matters of media balance or taste
in an age of abundant media delivery platforms? The
disputed content in both instances was immediately
available via multiple media platforms. The fact that
one of those platforms was a broadcast television
affiliate is largely meaningless to a public that prob-
ably saw it on another medium first. It is irrational to
regulate identical communications in different ways
based on how they get delivered to the public.
Unfortunately, since the Communications Act
of 1934, the FCC has been regulating speech over
radio and television broadcasts under a different
First Amendment standard than that accorded to
both older and new media platforms. As a result,
a sort of “telecom twilight zone” has developed
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where the oldest print outlets (newspapers, maga-
zines, and book publishers) and newest digital plat-
forms (online networks and modern social media) are
exempt from FCC speech regulation, but everything
in between (radio broadcasting, television broadcast-
ing, and some cable TV) is subjected to burdensome
regulation and speech controls. As a result, the exact
same speech is often being regulated in completely dif-
ferent ways. The oldest and newest ICT platforms
essentially get the gold standard of First Amendment
protection, while broadcast stations are, in essence,
accorded second-class citizenship in terms of First
Amendment rights.57

While defenders of this bizarre regime traditionally
fell back on “scarcity”-based arguments or assertions
that “the public owns the airwaves,” those arguments
were never valid reasons for asymmetrical speech
regulation, and those rationales are now completely
illogical in an age of information abundance and
declining broadcaster influence in the broader media
marketplace.58 It makes no sense that functionally
identical speech is being treated unequally depend-
ing on how information is being communicated to
the public. There is no “print speech,” “broadcast
speech,” and “online speech.” There is just speech.
When Congress passed the Telecom Act, lawmakers
should have closed the book on this regime and the
many outdated broadcast regulations that prop it up.
Instead, this system persists and allows continued
FCC speech meddling.

Forgotten Reforms That Are Still
Needed Today

Various analysts and even some policymakers iden-
tified the deficiencies of the Telecom Act from the
start. At the time of the act’s passage, it was widely
believed that Congress would follow up with some
important additional spectrum policy reforms and
protections for internet services to ensure the FCC
would not meddle in new sectors. Unfortunately, that
also did not happen.

For example, just months after the Telecom Act
passed, Senator Larry Pressler, the chairman of the
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Senate Commerce Committee who had steered the
law through the Senate, floated a bold draft legisla-
tive proposal called the Electromagnetic Spectrum
Management Policy Reform and Privatization Act.59
During debate over the Telecom Act, many analysts
pushed Congress to create a full-fledged free mar-
ket of tradable spectrum properties and ensure more
flexible use of those wireless properties was permit-
ted. Congress failed to include such reforms in the
act to fully liberate the airwaves. Senator Pressler’s
bill pushed in that direction, but the measure did not
advance beyond committee draft stage. This was a
major missed opportunity.

The following year, two leading congressional pro-
ponents of keeping the internet free of FCC interfer-
ence introduced H.R. 2372, the Internet Protection
Act 0f 1997.90 The proposal stated, “It shall be the pol-
icy of the United States to rely on private initiative
and to avoid, to the maximum extent possible, gov-
ernment restriction or supervision of such services.”
It also forbade FCC regulation of “the rates, charges,
practices, classifications, facilities, or services for or
in connection with the provision of Internet informa-
tion services to customers” and “any other regulation
of the provision of Internet information services.”6!
The measure never advanced.

Luckily, however, other actions helped protect
the internet and online markets from FCC interfer-
ence. Importantly, in 1997, the Clinton administration
released a surprisingly free-market-oriented docu-
ment, “The Framework for Global Electronic Com-
merce,” which argued for a “predictable, minimalist,
consistent and simple legal environment for [elec-
tronic] commerce.”®2 Congress, however, did not
take up a corresponding legislative framework to limit
regulatory overreach.

Many policy analysts and academics also proposed
comprehensive communications reform frameworks,
but Congress never entertained their proposals. For
example, I contributed to two major academic proj-
ects to formulate comprehensive telecom deregula-
tion and FCC reform, which were both spearheaded
by the Progress & Freedom Foundation (PFF). In
each PFF reform proposal, the goal was to eliminate
arbitrary FCC “public interest” powers, streamline
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universal service efforts, create more fully flexible and
tradable spectrum property rights, and limit the agen-
cy’s powers over ICT markets in other ways.63

In a May 1995 PFF special report, The Telecom Rev-
olution: An American Opportunity, experts from eight
think tanks proposed a “Replacement Model” for the
FCC. The plan proposed detailed telecom and media
deregulation and the transfer of the agency’s remain-
ing functions to a new office.%4 Specifically, universal
service programs and spectrum management func-
tions would have been comprehensively streamlined
and then handled by different bodies. In 2005, PFF
launched an even broader bipartisan reform effort
called the Digital Age Communications Act (DACA)
Project, which brought together more than 50 leading
telecom policy scholars.®s Through five working group
reports, these experts devised detailed reform propos-
als for various elements of communications law.

Both PFF reports stressed the need to move com-
munications and media law away from vague “pub-
lic interest” notions that left too much discretion
to FCC bureaucrats. The Telecom Revolution report
would have moved to sunset the FCC as part of these
reforms and then tightly limit ICT regulation after the
agency’s residual functions were transferred to a new
body. By contrast, the DACA project retained the FCC
but proposed converting the agency into something
more akin to a sector-specific version of the FTC. The
DACA approach to constraining the FTC’s vague pub-
lic interest powers was to replace it with a more con-
crete “consumer welfare” standard like what the FTC
had long used and then also rely more on FTC-like
ex post, adjudicatory-type mechanisms instead of
preemptive regulatory rulemakings.

In a sense, the DACA vision was actually quite
moderate, and many Democrats played a part in the
project, including current Colorado Attorney Gen-
eral Phil Weiser, who was then a law professor. Unfor-
tunately, Congress never took up the reforms even
though the DACA contributors handed lawmakers
detailed language for how to write these reforms into
law. DACA found only one willing congressional spon-
sor, South Carolina Senator Jim DeMint. His Digital
Age Communications Act of 2005 proposed some,
but not all, of the recommendations from DACA
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working group members, especially those related to
universal service and the need for additional preemp-
tions of state and local barriers to innovation and
competition.®®

The proposal noted that “a regulatory regime
enforced by multiple jurisdictions, based on dispa-
rate laws, may result in inconsistent, unpredictable,
and onerous rules that inhibit investment, innova-
tion, and competition.”®7 Accordingly, the bill would
have made it clear that “electronic communications
networks and services be governed by a single, uni-
fied, minimally pervasive regulatory regime deter-
mined and generally implemented at the Federal
level.” The goal was “to eliminate regulation based
on technological or functional distinctions among
communications services and networks” and “to
avoid extending legacy regulation to additional ser-
vices, networks, or providers.”68

Importantly, DeMint’s bill also included clear time
limits on FCC actions so that the agency could not
drag its feet when making determinations. The mea-
sure also proposed mandatory five-year sunsets for
any new agency actions taken following the law’s
implementation.

Conclusion

Congress could build on reforms such as these and go
further by applying sunsetting provisions to existing
portions of the FCC’s code of regulations to ensure
that archaic rules are reformed or eliminated on a
timely basis. The code of regulations governing com-
munications needs a thorough spring cleaning to
address the mandates that continue to unnecessarily
encumber this marketplace.

Notes

Lawmakers should then move to shrink the FCC’s
powers and devise a timetable for agency closure. “As
its original mission has faded, the FCC has become
increasingly politicized, aligning with shifting par-
tisan agendas rather than exercising independent
expertise,” argues American Enterprise Institute
scholar Mark Jamison. “Given its loss of purpose and
its institutional weakness, it appears that communi-
cations policy in the U.S. would be better oft without
the FCC.”% The agency’s core functions—common
carrier regulation of communications and broadcast-
ing licensing—are now obsolete, Jamison notes.

The FCC now operates primarily for the better-
ment of the many lawyers and lobbyists who con-
tinue to petition the agency to extend the life of old,
unnecessary rules or impose new obligations on tech-
nologies and sectors that it has no business regulat-
ing. At a minimum, Congress must not let the FCC
expand its mission well beyond its traditional bound-
aries such that it would become a veritable Federal
Artificial Intelligence Commission. The best way to
do so is to significantly limit the agency’s powers or,
more simply, eliminate it altogether.

Of course, the current legislative environment
does not instill one with much hope that any of
this will happen. Congress has proved incapable of
advancing comprehensive technology policy mea-
sures in recent years, and there have been no serious
efforts to constrain the powers of the FCC. The dan-
ger of continued FCC meddling in existing or emerg-
ing information technology markets remains real,
however, and Congress should address the Telecom
Act’s unfinished business by cleaning up this mess
once and for all.
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VI. The Telecommunications Act
of 1996: Reflections at 30 Years

John W. Mayo

This chapter addresses two important questions
that linger about the Telecommunications Act
30 years after its passage in 1996: What were the
underlying predicates to the act, and what has sub-
sequent research indicated about the act’s economic
consequences?

Predicates of the 1996
Telecommunications Act

The short answer to the first question is that two
things came together to lead to the act. First, the
essential drivers of statutory change in this industry
were all in place in the early to mid-1990s. Second,
not only were the drivers in place, but the timing was
right. The American people were receptive to the idea
of legislation that billed itself as pro-competitive and
deregulatory. Others are far better versed than I in
the political environment at the time and the political
process that enabled the act to receive wide biparti-
san support, so here I focus on the principal economic
drivers for the legislation.

First, the interplay among three principal drivers
has propelled virtually every major policy change in
the telecommunications industry since its incep-
tion in 1876. Those three drivers are technological
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change, competitors (incumbents and new entrants),
and regulators. When the interplay among these
drivers has been in equilibrium, statutory changes
have not been forthcoming. When the interplay
has been in disequilibrium, statutes have tended to
change, and the 1996 Telecommunications Act is a
great example.

After the formation of the Federal Communica-
tions Commission (FCC) in 1934, there was, roughly
speaking, equilibrium among the principal drivers of
the telecommunications industry for about 20 years.
It was a period of technological stasis. Telephone ser-
vice and telephones were simple and unchanging.
Regulators developed a byzantine, but stable, focus
on regulating the vertically integrated monopolist
(AT&T). Regulatory barriers to entry and a general
lack of awareness of profits in telecommunications
markets kept competitors at bay.

The first hint of disequilibrium came with a seem-
ingly minor and certainly obscure legal case brought
by a company named Hush-a-Phone. The company
made a coupling mouthpiece that fit on the speaker
end of a telephone and allowed people speaking
on the telephone to have a private conversation in
a room with other individuals. AT&T objected to
Hush-a-Phone’s entry, claiming monopoly rights over
customer-premises equipment, and the FCC agreed.
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The case then went to the Supreme Court, which
overturned the FCC’s ruling and permitted, for the
first time, competition to AT&T.

The minor disequilibrium brought about by Hush-
a-Phone grew significantly when a startup company
(Microwave Communications Inc., later known as
MCI) relying on microwave technology sniffed out
very high price-cost margins in the long-distance tele-
communications market and sought to enter that
market. Again, AT&T fought the proposed entry. But
this time the FCC allowed the entry, and a subsequent
flood of competitors emerged that relied on relatively
new low-cost microwave (e.g., MCI) or fiber-optic
(e.g., Sprint) technologies.

After losing its regulator-induced monopoly, AT&T
adopted two strategies. The first was to petition the
FCC to maintain its monopoly. This “preservation
of monopoly” tactic was entirely legal under the
Noerr-Pennington doctrine.! AT&T’s second strat-
egy was to take its “preservation of monopoly” tactic
to the marketplace. Unlike AT&T’s regulatory strat-
egy, the marketplace practices turned out to be
entirely illegal. AT&T was found guilty of monopoliza-
tion and attempts to monopolize and fined $1.8 billion
in an antitrust suit brought by MCI in 1974 and tried in
1980.2 As consequential as this lawsuit was, it turned
out to be the less consequential of the antitrust cases
AT&T faced.

The Department of Justice also charged AT&T
with monopolization in 1974, alleging that it had
obstructed interconnection with competitors that
harmed competition.3 In 1982, AT&T and the Depart-
ment of Justice reached a settlement in the antitrust
case when AT&T agreed to a restructuring that sep-
arated the vertical segments of the industry. Local
exchange services, under control of the Bell Oper-
ating Companies (BOCs), were divorced from the
provision of long-distance telephone service, while
AT&T was left to provide long-distance service.

This restructuring, which occurred in 1984, threw
what had been minor disequilibrium among the prin-
cipals into major disequilibrium. New entrants, see-
ing the combination of high prices and opportunities
to enter the market using low-cost microwave and
fiber technologies, flooded the long-distance market.
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By 1993, over 400 new long-distance competitors had
entered the market.4

The robust competition that emerged in the
long-distance market predictably led AT&T, which
had been the largest actor but was now considerably
smaller, to alter its course in at least three ways. First,
it sought access to new technologies and services—
in particular, cellular services—by acquiring McCaw
Cellular Communications. Second, it sought reduced
regulation of its long-distance services. Finally, it
began the battle to establish economically efficient
prices for access to local exchange facilities.

Importantly, each of these efforts had to be fought
at the FCC and 50 state public utility commissions.
These battles were incredibly costly and amounted
to the regulatory equivalent of trench warfare. Worn
down by these battles, AT&T became open to a statu-
torily induced recalibration of the industry.

For their part, the BOCs were entirely unsettled
by the divestiture agreement, which restricted them
from participating in three markets they coveted:
long-distance telephony, the provision of information
services, and the manufacture of telecommunications
products or customer-premises equipment. The com-
panies consequently began a serious push to remove
these restrictions. Having no success in the courts,
the BOCs increasingly viewed federal legislation as
the most viable path to remove the line-of-business
restrictions they faced.

The BOCs also faced disequilibrium from techno-
logical change and regulation. In particular, the intro-
duction of commercial cellular service in the early
1980s opened the door for more competitors that vied
for consumers’ telecommunications dollars.> For their
part, regulators dialed up more pressure on the BOCs
by establishing spectrum rules ensuring there would
be multiple cellular carriers in each of their markets.

Finally, regulatory bodies were thrown into dis-
equilibrium in the wake of the AT&T divestiture.
Competitors into long distance, short (intraLATA)
long distance, and private branch exchange (PBX)
were rapidly arising across the country. Both the per-
missibility of new firm entry and regulatory rules gov-
erning the emerging competition from these new
entrants had to be established.
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The initial consideration of these issues was by
state-level public utility commissions. These com-
missions, however, often reached markedly different
decisions; for instance, some states initially forbade
intralLATA competition while others embraced such
competition. As a result, state and federal regulatory
bodies increasingly saw federal legislation as a possi-
bility for creating a unified regulatory framework for
the industry.

In sum, the disequilibrium among the principal
drivers generated independent support for the pros-
pect of overarching federal legislation that would
“solve” the problems.

Although the economic drivers were in place for
new legislation in the mid-1990s, moving the legisla-
tion across the finish line required receptivity from
the American people, Congress, and the president.
In hindsight, we can now see that the mood of the
American people was quite receptive to legislation
designed “to promote competition and reduce regula-
tion in order to secure lower prices and higher quality
services for American telecommunications consum-
ers and encourage the rapid deployment of new tele-
communications technologies.”®

For example, consider the political science research
on swings in public opinion and policy formation.
In that realm, University of North Carolina Profes-
sor James Stimson created a multidimensional index
measuring the “mood” of the American people toward
government.” Stimson’s mood index provides an indi-
cator of aggregate US public opinion over time using
the results of survey research on public opinion over
many decades. The underlying data in the index come
from over 200 questions gauging the mood of Amer-
icans on specific policy areas over numerous periods.

Using a factor analysis, Stimson discovered a
prominent underlying dimension to US public opin-
ion described simply as a “more government, less
government” dimension. The dimension is scaled
between zero and 100, with higher values indicat-
ing a shift in public opinion to favor greater govern-
ment involvement in the affairs of private citizens
and businesses.

Figure 1 shows Stimson’s index of the American
public policy mood alongside major deregulatory
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events of the past 50 years. As the figure shows,
policymakers have typically pursued deregulation
when the mood of the American people is more sym-
pathetic to individual freedom and less sympathetic
to an active role for government. For example, air-
line, railroad, and interstate trucking deregulation
all occurred during the 1978-80 period in which the
ideological mood was at historically low levels. Sim-
ilarly, intrastate trucking and long-distance telecom-
munications deregulation occurred in the mid-1990s,
another low point on the mood index.

Economic Consequences of the 1996
Telecommunications Act

Next, consider the second question posed at the
beginning of this chapter: What has subsequent
research indicated about the economic consequences
of the 1996 Telecommunications Act? Ordinarily this
would be a great question: Economists are generally
keen to analyze the effects of a policy change on eco-
nomic performance measures. In this case, however,
there are at least two reasons I cannot simply point
to a bibliography of careful research on the act’s eco-
nomic impact.

First, at the very moment the act was being
implemented, major technological changes ren-
dered many otherwise specific and important issues
moot. For example, consider two nominally import-
ant research questions: What impact did the act
have on competition in the local exchange market?
And what impact did the act have on competition
in long-distance markets? As nominally important
as the answers to these questions may have seemed
to the passage of the act, technological change and
substantially evolving demand across telecommu-
nications services in the act’s wake rendered these
questions moot. Indeed, the explosion of cellular
telephony and the growth of the internet fundamen-
tally eviscerated any meaningful analysis of local
exchange or long-distance markets.

Second, the fact that the industry has been so
dynamic—with dramatic changes on the supply and
demand sides of telecommunications markets—
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Figure 1. Regulation, Deregulation, and the Mood of th
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Source: James Stimson, Public Policy Mood, 1952-2024, https://stimson.web.unc.edu/data/.

makes isolating the effects of the Telecommunica-
tions Act difficult, if not impossible. These devel-
opments have collectively altered the lens through
which economists, policymakers, and regulators have
drawn inferences about the act’s economic impact.
Consequently, there has been more reflection than
research. Reflection can add value, but it also allows
for unsupported opinion and ideology in a way that
true research does not.

Where does that leave us? Sometimes the best
we can do is turn to factual metrics that consum-
ers and citizens care about and let people draw their
own conclusions. Some basic economic metrics are
readily available in the wake of the act, and these
metrics would be central to more sophisticated eco-
nomic analysis, were it feasible. In particular, econ-
omists often see prices, innovation, quality, output,
and investment as indicative (though not entirely dis-
positive) of the evolution of economic welfare in an
industry. We can feel very good about those five met-
rics after 30 years of the act.
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. Prices. The price of telephone service has

fallen precipitously since the passage of the act,
whether measured by the consumer price index
or Average Revenue per User metric.

. Innovation. Traditional voice telephone ser-

vice has morphed to voice, video, and data since
the act’s passage. Looking forward, AI technol-
ogy could now revolutionize the way humans
interact.

. Quality. In the mid-1990s, when the Telecom-

munications Act was passed, dial-up technolo-
gies provided internet access at speeds that now
appear glacial. Today, the mean fixed-line inter-
net access (download) rate in the United States
is over 270 Mbps.8 Smartphone ownership and
carriers’ adoption of 5G wireless platforms have
enabled smartphone download speeds of over
240 Mbps, nearly comparable to the speeds
of using fixed connections.? Beyond speed
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increases, the quality of modern telephony has
grown with expanded versatility in the uses of
modern wireless devices. For example, con-
sumers today increasingly use smartphones to
make internet-based purchases. ConsumerAffairs
reports that about one-third of the US popula-
tion uses a phone to purchase goods or services
at least once a week.1©

4. Output. ConsumerAffairs also reports that as
of 2024, on average, Americans spent 4.5 hours
per day on phones, a rate that is up dramatically
from telephone usage at the time of the act’s
passage.! This dramatic increase in consumer
usage and carrier output provides a powerful
prima facie case that consumers are now enjoy-
ing massively more consumer surplus with tele-
communications than they did in 1996.

5. Investment. While prices, innovation, qual-
ity, and output measures provide indicators
of current economic welfare, investment rep-
resents a window into the future welfare of
consumers. Since the passage of the Telecom-
munications Act of 1996, telecommunications
providers have invested $2.2 trillion to lower
prices and increase innovation, quality, and
support to meet massively increased demand

Notes

from consumers.’> During the most recent
reporting period (2024), private-sector provid-
ers invested nearly $9o billion.!3 This invest-
ment enhances the likelihood of future growth
in consumer and economic welfare.

Concluding Thoughts

I close with two cautionary points. First, the prima
facie economic benefits that consumers have enjoyed
since the passage of the act are not dispositive as to
future benefits. In a world of rapidly shifting technol-
ogy, past benefits are not a guarantee of future bene-
fits. Policymakers should be vigilant regarding future
threats to the pro-competitive and deregulatory
environment that the 1996 Telecommunications Act
sought to establish.

Second, it is unclear whether the consumer ben-
efits that came with the act would have been even
better without the act. As I have noted above, it is
exceedingly difficult to develop credible studies to
definitively answer that counterfactual question.
That said, I suspect many industry observers share
my intuition that consumer welfare has advanced sig-
nificantly with the passage and execution of the Tele-
communications Act of 1996.
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VII. Keynote Speech

Deb Fischer

Now that it has been 30 years since Congress commit-
ted to connect all Americans to advanced communi-
cations through the Telecommunications Act of 1996,
we can reflect, reassess, and reenvision the economic
and technological opportunities to meet our mission
of universal service across our country.

But first, I’d like to share why broadband access is
so important to me. My husband, Bruce, and I raised
our family on a cattle ranch near Valentine, Nebraska,
arural community that understands how spotty inter-
net makes it difficult—if not downright frustrating—
to connect with family and friends, learn at school, or
run a business.

That reality has shaped my work in the US Senate.
As a senior member of the Commerce Committee,
I have the privilege of chairing the Telecommunica-
tions and Media Subcommittee.

Related to my committee’s portfolio, my team has
been laser focused on the Federal Communications
Commission’s Universal Service Fund (USF). For
decades, the USF has supported communications
access to rural America at reasonably comparable
rates to denser urban and suburban communities.

Today, the fund is poised for updates. We need a
USF that is predictable, sustainable, and modernized
to reflect how people actually communicate in 2026.

That’s why I am proud to co-lead a bipartisan,
bicameral congressional working group charged with
reshaping the USF. Our goal is straightforward: Make
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sure this mechanism supports universal service long
into the future in a manner that targets resources and
eliminates waste.

It is not enough to talk about closing the digital
divide—we must prove that we are truly doing it.

One major way to tackle this was by relaunching
the USF Working Group in June 2025. In August, we
began collecting a range of comments from stake-
holders on the future outlook for the USF. That pub-
lic comment period closed in mid-September.

Since then, my team has been diligently reviewing
the hundreds of comments submitted through our
portal—as well as with our Senate and House work-
ing group colleagues. We are really pleased to see such
a high level of interest. We want to review each com-
ment thoroughly to inform our forthcoming frame-
work and solicit feedback from stakeholders engaged
in this process.

My goals for this framework start with ensur-
ing that we define what universal service means in
2026—not 1996. This will enable us to create updated
goals and metrics for each USF program.

We are taking an honest look across the board at
every USF program—ensuring they are fulfilling their
intended purposes efficiently and effectively. The
working group has many questions to answer about
what these programs mean for universal service in the
digital age, such as the following:
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e How can the High Cost Program remain reli-
able for the companies that provide voice and
broadband services in the most rural parts of
our country?

e How can the E-Rate Program support how stu-
dents learn in today’s classrooms?

e How can the Rural Health Care Program boost
connectivity for rural clinics as the demand for
telemedicine grows?

e How can the Lifeline Program align with the
modern communications needs of low-income
households?

Improvements to the fund also include where
we may be able to improve USF’s administration—
fending off future court challenges that threaten its
very existence.

In all of this, we must balance sufficient contribu-
tions to the fund, along with distributions from the
fund. As the statute requires, we must ensure that we
maintain a fair and neutral approach in these efforts.

Another cornerstone of my work is the Broadband
Equity Access and Deployment (BEAD) Program,
which was created by the Bipartisan Infrastructure
Law. I was proud to support this legislation when
it was enacted in 2021. My subcommittee also has
jurisdiction over the National Telecommunications
and Information Administration (NTIA), the agency
authorized by Congress to implement the program.

To be clear—I am happy that agency’s new pro-
gram rules have cut away the Biden administration’s
red tape. The previous administration did everything
it could to twist congressional intent, which severely
stalled progress.

However, we have more work to do to ensure
that the BEAD funding made available by the
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Bipartisan Infrastructure Law is put to its best—and
its intended—use.

First and foremost, it is crucial that NTIA allows
and enables states to retain this funding. Whether
it’s for precision agriculture, network cybersecurity,
or telehealth, there are a variety of ways that BEAD
funding can still be used to boost connectivity and
meet the statutory purpose of the program. Regard-
less of who is in the White House, states were always
meant to exercise discretion with their BEAD allo-
cations, so long as they comply with the law. This is
what Congress intended.

No state should have to rely on one type of network
technology—that does not suit a program meant to
build future-ready communications infrastructure.
Deploying a range of broadband network technolo-
gies will lead to added resilience and innovation.

Ultimately, I hope to see BEAD funding maximized
by each respective state and territory, as soon as pos-
sible. T will continue to press for this approach to
close the digital divide—and keep it closed.

I never want to send a message to rural America
that DC bureaucrats think they are simply not worth
serving with high-quality, reliable, and scalable broad-
band service. So much of Nebraska’s population lives
in areas that are geographically challenging from a
business vantage point—where network deployment
lacks the population density that leads to a naturally
competitive marketplace.

For me, this isn’t just policy. I know what it means
to live in a community where reliable internet is a lux-
ury, not a given. And I know the opportunities rural
America is missing as a result, from education and tele-
health to entrepreneurship and precision agriculture.

Every American, regardless of their zip code,
deserves access to dependable broadband. I will keep
pressing until that vision becomes a reality. Because
in today’s world, connection isn’t a convenience—it
is a necessity.!



The Telecommunications Act of 1996 at 30: Policy Lessons for the Digital Economy

Notes
1. This keynote was delivered at the American Enterprise Institute in Washington, DC, on February 10, 2026. American Enter-

prise Institute, “30 Years of the Telecommunications Act: What Did We Learn?,” February 10, 2026, https://www.aei.org/

events/30-years-of-the-telecommunications-act-what-did-we-learn/.
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VIIl. Conclusion

Mark Jamison

The discussions and presentations at an event often
explore areas or provide different emphases than
what authors detailed in their prepared remarks. This
was true for the American Enterprise Institute’s Feb-
ruary 10, 2026, event, “30 Years of the Telecommuni-
cations Act: What Did We Learn?”

In his opening keynote, Reed Hundt expanded
on his thoughts comparing the digital revolution of
the 1990s and today’s surge in artificial intelligence
development. He put greater emphasis on creating
an expert regulatory institution capable of navigat-
ing complex technological transitions, embracing
competition and creative destruction, and pursu-
ing a global strategy for opening markets for Ameri-
can technology companies. He also expanded on his
thoughts about a new policy framework for artificial
intelligence, including stronger privacy protections,
potential revisions to platform liability, and the cre-
ation of a specialized federal body to coordinate
AT policy.

The panel discussion explored the historical forces
that produced the Telecommunications Act of 1996
and the economic outcomes that followed. John W.
Mayo expanded on why economists cannot easily
isolate the act’s precise causal impact, noting that
the substantial forces unleashed by the deregulatory
aspects of the ’96 act make counterfactual scenar-
ios highly speculative. This lack of objective means
for assessing what would have happened without the
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’96 act is unacceptable in economics journals, so the
assessments are largely found in law journals and
unpublished working papers.

Adam Thierer expanded on the work left undone
by Congress. The 96 act was to be a first step in reg-
ulatory reform, but Congress lost interest once it
passed the legislation. This is disappointing and lim-
ited the amount of deregulation that Congress should
have done.

Other panelists highlighted the continuing impor-
tance of regulatory institutions in guiding technologi-
cal transitions. Ruth Milkman argued that the success
of the telecommunications transition depended
heavily on the FCC’s technical and economic exper-
tise. In her view, Congress could not realistically
anticipate every technological development or
market response, making the agency’s policymak-
ing role essential. She pointed to several policies—
including spectrum ownership limits designed to
promote competition in wireless markets, intercon-
nection rules that allowed wireless networks to con-
nect seamlessly with existing telephone systems,
and number-portability requirements that enabled
consumers to switch carriers without losing their
phone numbers—as examples of how regulatory
intervention helped facilitate competition and con-
sumer choice.

Robert Quinn likewise emphasized the act’s sig-
nificance in establishing a coherent national policy
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framework that replaced what he described as a frag-
mented patchwork of state-level regulations. At the
same time, Quinn pointed to areas where the compro-
mises necessary to pass the legislation created endur-
ing challenges. He argued that exemptions granted to
many small rural carriers limited competition in those
markets and contributed to a continuing reliance on
federal subsidy programs. These structural features,
he suggested, complicate efforts to modernize net-
works and reform universal service programs today.

Senator Deb Fischer’s closing keynote focused on
current legislative efforts to close the digital divide.
Her presentation highlighted her experience repre-
senting a largely rural state, as she emphasized the
importance of ensuring reliable broadband access
for communities that private markets alone may
struggle to serve. She expressed optimism for bipar-
tisan work in Congress to modernize the various
subsidy programs.

What can we conclude? Thirty years after the Tele-
communications Act of 1996, Congress again faces the
challenge of governing technologies evolving faster

Notes

than statutes and regulatory frameworks can accom-
modate. The experience of the past three decades
suggests several lessons. First, major reform becomes
easier when policymakers and stakeholders experi-
ence the incoherence of existing institutions and rules
that no longer fit the country’s technological and eco-
nomic realities. Second, new policies should focus
on establishing clear principles and practices that
remove barriers to innovation, not directing indus-
try or technology outcomes. Finally, there is an open
question about where national leadership will come
from (whether from Congress, the White House, the
courts, or elsewhere) and where it will lead (whether
to hardwired structures whose relevance decays or
adaptive frameworks that take advantage of the tech-
nological and economic forces at work).

As lawmakers and others confront the opportuni-
ties and risks ahead, the history of the ’96 act reminds
us that durable policy is rarely about predicting the
future correctly. It is about creating the conditions in
which innovation, competition, and broad public ben-
efit can emerge.

1. American Enterprise Institute, “30 Years of the Telecommunications Act: What Did We Learn?,” February 10, 2026, https://

www.aei.org/events/30-years-of-the-telecommunications-act-what-did-we-learn/.
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